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INTRODUCTION

The Pacific Northwest Electric Power Planning and Conservation Act (Northwest Power Act)' promised "parity" for the Co-

lumbia Basin's fish and wildlife in the planning and operation of
the Federal Columbia River Power System.2 The Act established

the Northwest Power Planning Council and directed the Council
to formulate an unprecedented restoration program to compensate for past and ongoing fish and wildlife losses attributable to
the nation's largest hydroelectric system.3 Pursuit of this goal is a

formidable task; over the past half-century, Columbia Basin dams
have reduced accessible anadromous fish' spawning habitat by
Marsha Mussehl, Kimberly Ordon, Jim Weber, second-year students, and from
the editorial assistance of Leslie Thompson, third-year student, Northwestern
School of Law of Lewis and Clark College. I am responsible for any errors that
remain.
1. 16 U.S.C. §§ 839-839h (1982) [hereinafter cited as Northwest Power Act].
Although this Article concerns the Act's fish and wildlife provisions, the statute's
electric power provisions have prompted extensive scholarly commentary. See
Northwest Power Act Symposium, 13 ENVTL. L. 593 (1983); Symposium on Energy Issues in the Pacific Northwest, 58 WASH. L. REV. 175 (1983); Cavanagh,
Electrical Energy Futures, 14 ENVTL. L. 133 (1983).
2. This is the third of a trilogy of articles on the Columbia Basin Fish and
Wildlife Program. The first article, Blumm & Johnson, Promising a Process for
Parity: The Pacific Northwest Electric Power Planning and Conservation Act
and Anadromous Fish Protection, 11 ENVTL. L. 497 (1981) [hereinafter cited as
Promising Parity], analyzed the Northwest Power Act and argued that its enactment should prompt significant changes in the management and operation of the
Federal Columbia River Power System. The second article, Blumm, Fulfilling the
Parity Promise: A Perspective on Scientific Proof, Economic Cost, and Indian
Treaty Rights in the Approval of the Columbia Basin Fish and Wildlife Program,
13 ENVTL. L. 103 (1982) [hereinafter cited as Fulfilling Parity], argued that the
Northwest Power Planning Council should (1) construe the Act's program approval standards consistent with each other; (2) adopt biologically sound and feasible program measures, even if they impose electric power costs; and (3) require
federal water management agencies to develop written administrative records documenting their compliance with the fish and wildlife provisions of the Act.
3. Northwest Power Act § 4(a), 16 U.S.C. § 839b(a) (Council); § 4(h), 16
U.S.C. § 839b(h) (Columbia Basin Fish and Wildlife Program). The Federal Columbia River Power System consists of 28 dams that produce more than 13,000
megawatts (mw) of low-cost hydropower, with a storage capacity exceeding 20 million acre-feet (maf) of water. NORTHWEST POWER PLANNING COUNCIL, COLUMBIA
BASIN FISH AND WILDLIFE PROGRAM at iii (1982) [hereinafter cited as FISH AND
WILDLIFE PROGRAM].

4. Anadromous fish, such as salmon and steelhead trout, spawn in fresh
water, but spend most of their adult life in the ocean before returning to their
natal stream near the end of their life cycle. For a comprehensive life history of
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more than one-half. The dams have contributed materially to a
two-thirds decline in the Columbia's commercial salmon catch,
imperiling the exercise of Indian treaty rights, and extinguishing
some fish runs altogether.'
Congress did not give the Council a blank check for formulating the contents of this remedial, systemwide program. In fact,
the Act established a number of statutory standards that fetter
the Council's discretion" and place the statute in the vanguard of
national wildlife law. 7 For example, the Act altered the burden of

proof governing the approval of fish and wildlife measures, authorized off-site enhancement measures as compensation for irreversible losses, and sanctioned ratepayer financing of much of the
cost of implementing the Program.
In November 1982, less than two years after the signing of
the Act, the Council approved the Columbia Basin Fish and
Wildlife Program. 0 The Program is as innovative as the statute
that created it. Among its precedent-setting provisions are those
that (1) order changes in water project operations for the benefit
of fish and wildlife, (2) give priority to the rehabilitation of wild
stocks and natural habitat, and (3) establish protective conditions
that future hydroelectric projects must meet.'" Because the Counthe Columbia's anadromous fish runs, including the effects of habitat degradation,
see A. NETBOY, THE COLUMBIA RIVER SALMON AND STEELHEAD TROUT: THEIR FIGHT
FOR SURVIVAL (1980). See also C. SMITH, SALMON FISHERS OF THE COLUMBIA (1979)
(historical, social, and economic analysis of salmon industry); J. CRUTCHFIELD & G.
PONTECORVO, THE PACIFIC SALMON FISHERIES: A STUDY OF IRRATIONAL CONSERVA-

(1969) (history of Alaskan and Puget Sound regulation and resulting economic effects).
5. FISH AND WILDLIFE PROGRAM, supra note 3, at iii-iv.
6. See Fulfilling Parity,supra note 2, at 115-16 (listing ten program approval
standards). One Council member described the Council's fish and wildlife role as
TION

falling "somewhere between the legislative and the judicial," concluding that while
the Council did not have authority to fashion "out of new cloth of its own choosing," the extent of its discretion remains "murky." Hemmingway, The Northwest
Power Planning Council: Its Origins and Future Role, 13 ENVTL. L. 673, 675
(1983).

7. See Blumm, Beyond Mitigation: Restoring Federally Damaged Salmon
Runs Under the Columbia Basin Fish and Wildlife Program, 14 ENVTL. L. REP.
(ENvTL. L. INST.) 50,001 (1984).
8. See infra notes 18-20, 21-22, 29-33, 117 (altered burden of proof), 146, 18687 (off-site enhancement), 299-305 (ratepayer financing) and accompanying text.
9. FISH AND WILDLIFE PROGRAM, supra note 3.
10. See infra notes 17 (operational changes), 149, 154 (wild stock rehabilita-
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cil did not systematically explain the relationship of its program
measures to the statutory standards, however, it may have approved some measures that do not satisfy the standards in the
Act." The Council also deferred some important decisions pending the outcome of studies, notably the establishment of program
goals and key measures designed to integrate fish and wildlife
objectives into the hydroelectric system. 2 For these reasons, the
Program's amendment process warrants the attention of the
Northwest public."3
For those outside the Pacific Northwest, the evolution and
implementation of the Fish and Wildlife Program is worthy of
study because it involves several central themes in natural resources law. For example, in increasing spring stream flows for
the benefit of migrating fish, the Council had to balance the purported economic costs of power losses against highly uncertain
fishery benefits. In fashioning other program measures, the Council was forced to evaluate a formidable amount of conflicting scientific data within a statutorily imposed deadline and in accordance with numerous statutory directives. Making resource
tradeoffs under extreme time pressures, on the basis of disputed
scientific data, and with uncertain economic effects increasingly
characterizes natural resources decisionmaking. Thus, both the
substantive measures in the Fish and Wildlife Program and the
process that produced them should be helpful precedents for
others. In particular, the institutional relationship between the
nonfederal Council and a number of federal implementing agencies may offer useful lessons in an era of widespread interest in
returning power to the states.
tion), 261-64 (hydroelectric project conditions) and accompanying text.
11. See infra notes 90-100 (Snake River Water Budget), 115-24 ("short haul"
transportation), 132-35 (transportation and bypass directives on the Snake) and
accompanying text.
12. See infra notes 58-66 (program goals), 164 (tributary flows), 267-70 (critical stream segments), 271-72 (cumulative impacts methodology), 273 (site ranking) and accompanying text.
13. Amendments to the Program are scheduled for November 1984, November 1985, and every two years thereafter. See infra notes 275-81 and accompanying text. Because this Article went to press prior to the November 15, 1983 deadline for recommendations for the 1984 amendments, it evaluates only those
recommendations available prior to November 15, 1983. See infra notes 281, 320.
The recommendations will be analyzed more thoroughly in a forthcoming issue of
the Anadromous Fish Law Memo.
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This Article evaluates the Fish and Wildlife Program, assesses its prospects for restoring the once bountiful salmon and
steelhead runs of the upper Columbia Basin, and describes some
of the implementation difficulties that have confronted the Program since its approval. Section IIof the Article summarizes the
fish and wildlife innovations of the Northwest Power Act and describes the process that Congress established for approving the
Program. Section III evaluates the specific fish and wildlife measures approved by the Council, while section IV describes the difficulties encountered in funding some of the measures called for
by the Program. Section V concludes that, although the Program
represents a pathbreaking commitment to preserve and restore
the Columbia Basin's fish and wildlife, it could be improved if the
Council adopted certain program amendments and if Congress
passed legislation to speed implementation.
II. BACKGROUND
A.

The Northwest Power Act and the Parity Promise

The Northwest Power Act signaled a new era in efforts to
preserve and restore the region's anadromous fish runs. Perhaps
the most innovative aspect of the Act is its call for a systemwide
approach-not only to protect, but also to restore the Columbia
Basin's fish and wildlife resources. 1 4 As has been pointed out
before, "[n]othing in the language of the statute suggests that
Congress intended anything less than complete compensation for
fish and wildlife losses incurred due to hydroelectric project development and operation."'" This remedial, basinwide Program
stands in sharp contrast to past mitigation efforts at water resource projects, which might be characterized appropriately as
"too little and too late." ' The Act's recognition that changes in
14. The Fish and Wildlife Program authorized by the Northwest Power Act
§ 4(h), 16 U.S.C. § 839b(h), is limited to the Columbia River and its tributaries by
§ 4(h)(1)(B), 16 U.S.C. § 839b(h)(1)(B). However, fish and wildlife resources
outside the Columbia Basin, but within the Northwest (e.g., the Puget Sound area
and Oregon coastal streams) were not entirely overlooked by the Act. Section
4(e)(2)(C), 16 U.S.C. § 839b(e)(2)(C), requires certain non-Columbia Basin hydroelectric developments to protect, mitigate, and enhance affected fish and wildlife
resources. See infra note 264 and accompanying text.
15. Fulfilling Parity,supra note 2, at 109.
16. One commentator aptly summarized the inadequacy of mitigation efforts
under the Fish and Wildlife Coordination Act, 16 U.S.C. §§ 661-666i (1982):
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hydroelectric operational practices must be a fundamental ele-

ment of restoration is also a considerable break from characteristic mitigation efforts that, in the case of anadromous fish, have
overemphasized the funding of hatcheries.'
But the promise of restoration would have been a hollow one

had the Act not fundamentally altered the concept of mitigation
itself. Traditional efforts aimed at supplying "in place, in kind"
replacement resources simply are not practicable in the Columbia
Basin, where over 1000 miles of anadromous fish habitat were lost

through construction of the Grand Coulee Dam alone. In recognition of the fact that a half-century of dam building altered forever the Basin's accessible fish and wildlife habitat, the Act authorizes off-site enhancement measures as compensation for such
irreversible habitat losses"9 as the upper Columbia and middle
Snake reaches of the Basin. Consequently, enhancement efforts
can be focused on drainages that possess the greatest rehabilita-

tive prospects, like the Yakima Basin and the Umatilla Indian
Reservation. 9 In this manner, systemwide compensation for past

But the Coordination Act is not working. Information to identify and defend mitigation measures is not acquired prior to project implementation,
much less prior to authorization. Specific mitigation measures are not recommended to construction agencies; or, if recommended, are flatly rejected
by construction agencies as unjustifiable. Mitigation methodologies are not
uniform-one agency is replacing habitat, another is replacing recreational
opportunities. Mitigation plans are not submitted to Congress for funding
along with project construction. In euphemistic terms, the fish and wildlife
column of the federal water resources development balance sheet-which
the Coordination Act was supposed to enhance-shows a minus figure.
Parenteau, Unfulfilled Mitigation Requirements of the Fish and Wildlife Coordination Act, 42 N. AM. WILDLIFE CONF. PROC. 179 (1977). On the effects of the
Coordination Act in the Columbia Basin, see NATURAL RESOURCES LAW INST., 6
ANADROMOUS FISH LAW MEMO 1-9 (Mar. 1980). There is little question that the

fish and wildlife provisions of the Northwest Power Act were designed to compensate for the Coordination Act's shortcomings. See Fulfilling Parity,supra note 2,
at 108-12.
17. Changes in operations are a prerequisite to achieving the congressional
directives of (1) providing for "improved survival of fanadromous] fish at hydroelectric facilities" and (2) providing "flows of sufficient quality and quantity to
improve production, migration, and survival of such fish as necessary to meet
sound biological objectives." Northwest Power Act § 4(h)(6)(E), 16 U.S.C.
§ 839b(h)(6)(E).
18. Id. § 4(h)(5), 16 U.S.C. § 839b(h)(5); § 4(h)(8)(A), 16 U.S.C. § 839b
(h)(8)(A).
19. See infra text following note 146, and notes 186-87 and accompanying
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and future losses can be provided to the extent feasible.20
In addition to its compensatory goals and its off-site enhancement means, a third innovation of the Northwest Power Act
is its directive that the cost of implementing fish and wildlife
measures be borne by the region's ratepayers, through increases
in the Bonneville Power Administration's (BPA) wholesale power
rates. 2' Access to BPA revenues avoids the delays and uncertainties of the congressional authorization and appropriation process.
Billing regional ratepayers for fish and wildlife losses attributable
to the development and operation of the Basin's hydroelectric
dams also is more equitable, since these ratepayers presumably
have derived greater benefits from the dams than the national
taxpayers."
A fourth innovative aspect of the Act concerns the institutional arrangements it establishes to carry out its substantive
mandates. The most notable new entity is the Council, a body
composed of two gubernatorial appointees from each of the four
Pacific Northwest states. Although created by federal law, the
Council is not a federal agency.23 Nevertheless, it was designed by
Congress to have substantial influence over the actions of federal
water resource agencies. 2 4 It also was directed by Congress to initext.
20. For an elaboration of the feasibility standard, see infra note 55 and accompanying text.
21. Northwest Power Act § 2(4), 16 U.S.C. § 839(4) (Bonneville Power Administration '(BPA) customers and consumers to pay all costs of producing, transmitting, and conserving electric power); § 4(h)(8)(B), 16 U.S.C. § 839b(h)(8)(B)
(such costs include fish and wildlife losses attributable to the development and
operation of the hydroelectric system); § 4(h)(10)(A), 16 U.S.C. § 839b(h)(10)(A)
(BPA revenues to finance fish and wildlife measures); § 7(a)(2)(B), 16 U.S.C.
§ 839e(a)(2)(B) (BPA rates to reflect total system costs).
22. Ratepayer financing reflects an enterprise theory of liability. See Blumm,
Risk Management and Northwest Electric Power Planning: Some Lessons from
the Rearview Mirror,13 ENVTL. L. 739, 760 (1983) [hereinafter cited as Risk Management Lessons]. See infra notes 299-303 and accompanying text (ratepayer
funding faster, fairer, and more publicly accessible than taxpayer funding). Some
fish and wildlife measures, however, will continue to be financed from general taxpayer revenues, and uncertainties over the proper allocation of ratepayer versus
taxpayer costs threaten expeditious implementation of the Program. See infra
notes 191-211 and accompanying text.
23. Northwest Power Act § 4(a)(3), 16 U.S.C. § 839b(a)(3).
24. See Fulfilling Parity, supra note 2, at 152-56. Unfortunately, the extent
of the Council's authority over federal agencies is unclear. See infra notes 80, 126,
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tiate widespread public involvement in hydroelectric planning
and fish and wildlife measures 25-a role it has fulfilled to a surprising extent.2 Another new (perhaps overlooked) institutional
arrangement is the elevation of the Columbia Basin Indian tribes
to a coequal status with the region's state fish and wildlife agencies. " ' This is a status that the tribes have long felt was necessary
to protect their treaty fishing and hunting rights.2 "
Finally, the Act shifts the burden of proof in the design and
timing of fish and wildlife measures. One of the chief reasons for
333 and accompanying text.
25. Northwest Power Act § 2(3), 16 U.S.C. § 839(3) (public participation as
one of the six goals of the Act); § 4(g)(1), 16 U.S.C. § 839b(g)(1) (maintenance of
comprehensive public involvement programs); § 4(d)(1), 16 U.S.C. § 839b(d)(1)
(public hearings on the Regional Plan); § 4(h)(4), 16 U.S.C. § 839b(h)(4) (public
involvement in the Fish and Wildlife Program).
26. See FISH AND WILDLIFE PROGRAM, supra note 3, § 102; NORTHWEST POWER
PLANNING COUNCIL,

NORTHWEST CONSERVATION

AND ELECTRIC POWER PLAN app.

A5-A9 (1983) (describing public involvement in the formulation of the Fish and
Wildlife Program and the Northwest Conservation and Electric Power Plan)
[hereinafter cited as REGIONAL PLAN].
27. Northwest Power Act § 4(h)(1)(A), 16 U.S.C. § 839b(h)(1)(A); § 4(h)(2),
16 U.S.C. § 839b(h)(2); § 4(h)(3), 16 U.S.C. § 839b(h)(3); § 4(h)(5), 16 U.S.C. §
839b(h)(5); § 4(h)(7), 16 U.S.C. § 839b(h)(7) (tribal role in developing, reviewing,
implementing, and revising the Program).
28. See generally NATURAL RESOURCES LAW INST., 21 ANADROMOUS FISH LAW
MEMO (Mar. 1983); NATURAL RESOURCES LAW INST., 12 ANADROMOUS FISH LAW
MEMO (Apr. 1981). Unfortunately, the cooperative spirit that characterized efforts
to formulate program recommendations among the region's federal (National
Marine Fisheries Service and United States Fish and Wildlife Service) and state
fish and wildlife agencies (Idaho Department of Fish and Game; Montana Department of Fish, Wildlife, and Parks; Oregon Department of Fish and Wildlife; and
Washington Departments of Fisheries and Game) and the Columbia Basin Indian
tribes (the Burns-Pauite, Coeur d'Alene, Colville, Kalispell, Kootenai of Idaho,
Nez Perce, Salish, Kootenai of Oregon, Shoshone-Bannock, Spokane, Umatilla,
Warm Springs, and Yakima tribes) has dissipated. For example, the state agencies
recently established the Columbia Basin Fish and Wildlife Council as successor to
the Columbia River Fisheries Council. The new organization has no tribal representation because its chairman decided that it should be governed by majority
vote (not the unanimous vote that governed its predecessor). Majority vote would
enable the states to override the tribes, in contrast to the coequal status implicit
in the Northwest Power Act and numerous judicial decisions. See Letter from S.
Timothy Wapato, Executive Director of the Columbia River Inter-Tribal Fish
Commission to Dan Evans, Chairman of Northwest Power Planning Council (Feb.
8, 1983) (alleging that "coordination between federal and state fish and wildlife
agencies has been and is being used as a means of diminishing or nullifying treaty
fishing rights").
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the failure of earlier mitigation efforts was the success that project operators and regulators had in assigning to fish and wildlife
interests the burden of documenting the extent of resource losses
before mitigation could begin.2 9 The 1980 Act authorized the fish
and wildlife agencies and Indian tribes to submit recommendations that formed the basis of the Fish and Wildlife Program. 0
These recommendations could be rejected by the Council (but not
by the region's federal water management agencies) only on findings of inconsistency with specific statutory standards. 1 Moreover, the recommendations had to be supported only by the "best
available scientific knowledge" (not absolute certainty) and were
authorized to favor biological outcomes over economic ones.32
Thus, while the Act did not give final authority to the fish and
wildlife agencies and Indian tribes, its program approval process
and standards clearly were aimed at providing these disenfranchised entities with a greater decisionmaking role and arguably were designed to resolve uncertainties in their favor.33 To a
considerable extent, the Program approved by the Council reflects the innovations of the Act. In many respects, it constitutes
an unprecedented restoration attempt.
B.

The Program Approval Process

The process that produced the Fish and Wildlife Program
began in April 1981, when the Council was established. Two
months later, the Council officially requested recommendations
for program measures from the region's fishery and power interests and the public. By November 15, 1981, over 400 recommendations and 2200 pages of comments and supporting documents
had been submitted to the Council."'
29. See Fulfilling Parity,supra note 2, at 110-11.
30. See supra note 27.
31. Northwest Power Act § 4(h)(7), 16 U.S.C. § 839b(h)(7).
32. Id. § 4(h)(6)(B), 16 U.S.C. § 839b(h)(6)(B) (discussed in Fulfilling Parity,
supra note 2, at 124-31); § 4(h)(6)(C), 16 U.S.C. § 839b(h)(6)(C) (discussed in
Fulfilling Parity, supra note 2, at 131-39).
33. See Fulfilling Parity, supra note 2, at 123-24, 130-31 (error on side of
overprotection), 134-35 (use of predictive judgments), 138-39 (burden on power
interests).

34.

NORTHWEST POWER PLANNING COUNCIL, THIRD ANNUAL REPORT

6 (Oct.

1983) (submitted to Congress pursuant to the Northwest Power Act) [hereinafter

cited as

THIRD ANNUAL REPORT].

RECOMMENDATIONS

See also NORTHWEST

POWER PLANNING COUNCIL,

FOR FISH AND WILDLIFE PROGRAM UNDER PACIFIC NORTHWEST
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The most extensive set of recommendations was submitted
by a coalition of federal and state fishery agencies and Columbia
River Indian tribes.3 5 This "fishery coalition" proposed a goal of
restoring salmon and steelhead runs to their highest pre-1953
levels - before completion of the McNary Dam helped send the
upper Columbia Basin runs on a precipitous downward slide." To
achieve this goal, the coalition posited six basic objectives:
(1) improving downstream juvenile migrant survival, (2) improving upstream adult migrant survival, (3) improving natural
production through better spawning habitat, (4) improving and
increasing hatchery production, (5) changing hydropower operations to elevate fishery protection to a coequal status, and (6) formally involving fishery
experts in planning and operating the hy37
droelectric system.

After receiving the recommendations, the Council distributed
them and conducted public hearings throughout the region during
March 1982. Following the close of the public comment period on
April 1, 1982, the Council embarked upon a series of frequent
consultations with fishery and power interests, and others with
particular interest and expertise, in an attempt to formulate a
draft Program."
Drafting the Program proved to be more arduous than the
Council had anticipated, however. Originally scheduled for public
distribution in July 1982, the draft Program was not approved
until mid-September 1982, to allow additional time for consultation. As a result, public release of the draft was delayed two
months, until late September. This delay left only about six
weeks between the distribution of the draft and the November 15
ELECTRIC POWER PLANNING AND CONSERVATION ACT (Dec. 1981) [hereinafter cited
as FISH AND WILDLIFE PROGRAM RECOMMENDATIONS]; NATURAL RESOURCES LAW
INST., 16 ANADROMOUS FISH LAW MEMO 1 (Dec. 1981).
35. 1 & 2 FISH AND WILDLIFE PROGRAM RECOMMENDATIONS, supra note 34.

36. Precedent for basing fish and wildlife compensation on the highest (not
average) preproject run sizes is found in the United States Army Corps of Engi-

neers' lower Snake River mitigation plan and in compensation for the second powerhouse at McNary Dam. See 1 FISH AND WILDLIFE PROGRAM RECOMMENDATIONS,
supra note 34, at 122, 148.
37. Id. at 5-15 (summary of objectives). See also NATURAL RESOURCES LAW
INST., 16 ANADROMOUS FISH LAW MEMO 6-11 (Dec. 1981); NORTHWEST POWER
PLANNING COUNCIL, 1 NORTHWEST ENERGY NEWS No. 3, at 13-14 (May-June 1982)
(also depicting run size declines).
38. See THIRD ANNUAL REPORT, supra note 34, at 6.
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deadline for final program approval, imposing severe time pressures on the Council. Even though the public was afforded less
than one month to respond to a complex and detailed proposal,
public interest in the Program was intense. By the time the public comment period had closed in late October, the Council had
received over 1400 pages of public hearing testimony and over
5000 pages of written comments from more than 600 individuals
and entities.8 9 After the close of the public comment.period, the
Council had less than three weeks to revise the Program. Not surprisingly, the Council had difficulty responding to the welter of
public concern in such a short time.4 0 These time pressures may
account for the Council's inability or unwillingness to explain how
the Program satisfied the approval standards specified in the
Act.4' Such shortcomings, however, should focus public attention
on the process for program amendments specified by the
39. For a more detailed overview of the program development process, see
AND WILDLIFE PROGRAM, supra note 3, § 102.
40. The Council decided not to extend the November 15, 1982 deadline because such an extension could have jeopardized its ability to meet its April 1983
deadline for approval of the Regional Plan, see supra note 26. In addition, since
the Fish and Wildlife Program includes numerous deadlines for actions on the
part of 'other agencies, the Council apparently felt it was important to set a good
example. While meeting statutory deadlines is, of course, an important goal for an
administrative agency, the primary administrative goal always must be to substantively fulfill the statutory commands.
41. For example, the Council failed to support its conclusion that it was infeasible to meet the recommended flows on the Snake River. See infra notes 93-96
and accompanying text. Nor did it explain how its Priest Rapids Dam "short
haul" transportation study was based on "best available scientific knowledge" and
would be "equally effective" as a mechanical bypass system. See infra notes 11718 and accompanying text. On the other hand, the Council perhaps was more justified in not adopting the Water Budget suggested by the Columbia River InterTribal Fish Commission, infra notes 98-99 and accompanying text, given the fact
that this proposal was submitted long after the deadline for program recommendations and did not warrant the deference due more timely recommendations. See
Fulfilling Parity,supra note 2, at 114-15. Similarly, the Council's divergence from
the hatchery-oriented approach to propagation efforts espoused by the fishery
agencies, infra notes 154-57 and accompanying text, may be justified, since the
Council relied on the wild stock preference espoused by the Columbia Basin Indian tribes. With a disagreement among these expert entities, the Council was free
to resolve the issue in favor of the tribes without violating either the Act's spirit of
deference to the agencies and tribes or the admonition in the Act's legislative history that the Council should not establish itself as a "super" fish and wildlife
agency. See Fulfilling Parity, supra note 2, at 126-31.
FISH
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Council.42

III.

EVALUATING THE FISH AND WILDLIFE PROGRAM

To properly evaluate the Fish and Wildlife Program, the role
that Congress assigned to the Council must be understood. Unlike
the loose congressional charter governing the Council's Northwest
Conservation and Electric Power Plan (Regional Plan), Congress
supplied a number of specific directives limiting the Council's discretion in designing the Fish and Wildlife Program. 43 When administrators are given such detailed directives, the only way the
public can be assured of compliance is if the administrators explain in writing how and why they have fulfilled the statute's
mandates. Some administrators resist this chore, considering it to
be unnecessary red tape. But such explanations are fundamental
to reasoned decisionmaking. Without written rationales, those

outside the administrative decisionmaking arena-including the
public, other agencies, and the courts-must guesseas to how and
why the administrator's decision complies with the legislature's
directives. The exercise of reconciling administrative decisionmaking with statutory mandates also serves very real substantive
purposes, since careful consideration of the statute often forecloses certain administrative options and encourages others.
Unquestionably, the Program "has no precedent in the na42. See infra notes 275-81 and accompanying text. Since the Program was
not challenged in the Court of Appeals for the Ninth Circuit within 60 days of its
promulgation, its initial implementation was not delayed by litigation. See North-

west Power Act § 9(e)(5), 16 U.S.C. § 839f(e)(5). Reportedly, Chelan County
(Washington) Public Utility District seriously considered filing suit, presumably
over the interim spill provisions. See infra notes 113-14 and accompanying text;
2 NORTHWEST CONSERVATION ACT RENo. 3, at 4 (Feb. 4, 1983). One reason for the absence of suits may be that

NORTHWEST CONSERVATION ACT COALITION,
PORT

virtually every party interested in the Fish and Wildlife Program was also interested in the Council's Regional Plan, scheduled for approval six months later.
These parties may have feared that a suit challenging the Fish and Wildlife Program would affect the Council's reaction to positions they advocated regarding the
Plan.
43. Compare the ten standards listed in Fulfilling Parity, supra note 2, at
115-16 with Northwest Power Act § 4(e), 16 U.S.C. § 839b(e) (establishing "priorities," "considerations," and "elements" for the Regional Plan, but no standards
that the Plan must meet). While the Council did not have unbounded discretion
in the development of the Regional Plan, the greater specificity of congressional
directives concerning the Fish and Wildlife Program indicates a narrower range of
Council discretion.
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tion or in the region," and the "Council's intentions . . . go beyond the status quo towards equity and change the way decisions

have been made in the past.

.

.

.""

Nevertheless, the Program

frequently fails to explain how its measures fulfill the statutory
standards. 4' Given the limited staff and the time pressures placed
on the Council by the statutory deadlines, perhaps it is not surprising that the Council was unable to sufficiently explain itself.
But these pressures will not be as evident when the Council considers amendments to the program. 4 Because the same statutory
standards apply to amendments, the public, the courts, and Congress should insist that the Council explain itself in sufficient detail to demonstrate that the statutory directives have been
satisfied.
A.

Program Goals: An Unfinished Agenda

The fishery coalition's recommendations included run size
goals for six major stocks of Columbia Basin anadromous fish.
The goals were based generally on the highest run sizes that could
have been maintained prior to construction of the McNary Dam
in 1953. 4 7 The Pacific Northwest Utilities Conference Committee
(PNUCC) objected, suggesting alternative goals based on average
run sizes during the pre-McNary period.'6 The Council rejected
44. NATIONAL MARINE FISHERIES SER., U.S. FISH & WILDLIFE SERV., WASH.
DEP'TS OF FISHERIES & GAME, OR. DEP'T OF FISH & WILDLIFE, & IDAHO DEP'T OF
FISH & GAME, COMMENTS ON DRAFT FISH AND WILDLIFE PROGRAM 1 (1982) [herein-

after cited as FISHERY AGENCY COMMENTS].
45. See, e.g., NATIONAL WILDLIFE FED'N,

IDAHO WILDLIFE FED'N & OR. WILD-

LIFE FED'N, COMMENTS ON THE DRAFT FISH AND WILDLIFE PROGRAM
inafter cited as WILDLIFE FEDERATION COMMENTS]:

7 (1982) [here-

[T]he Council cannot merely announce a recommendation's inconsistency
with the statute or baldly declare an alternative to be more effective. It
must explain the basis-founded, if appropriate, on the best available scientific knowledge-for its decision.
46. See infra notes 275-81 and accompanying text.
47. See supra note 36. The recommended run size goals compared to current
five-year average runs (in parentheses) were: 300,000 spring chinook (101,000);
200,000 summer chinook (41,000); 400,000 fall chinook (294,000); 200,000 sockeye
(55,000); 164,000 coho (45,600); 400,000 summer steelhead (124,000). The coho
goal was based on the 1967 runs to account for hatchery production. 1 FISH AND
WILDLIFE PROGRAM RECOMMENDATIONS, supra note 34, at 115-30. See also NATURAL RESOURCES LAW INST., 16 ANADROMOUS FISH LAW MEMO 4-5 (Dec. 1981).
48. See FISH AND WILDLIFE PROGRAM, supra note 3, § 201. Interestingly, BPA
believed that the fishery coalition's recommended goals were "reasonable and gen-
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both alternatives because it felt neither one satisfied the statutory
directives of being (1) based on best available scientific knowledge
and (2) limited to compensation for losses due to the development and operation of the hydroelectric system.4" The Council
criticized the fishery coalition's pre-McNary Dam goal because
[t]he Columbia is not a pre-McNary river, and the Act did not authorize or direct the Council to return the river to its previous con-

dition. Nor did the Act direct the Council to restrict its efforts to

hydroelectric impacts since McNary Dam. The law directs the
Council to address losses caused "by the development and operation of any hydroelectric project on the Columbia River and its
tributaries."5 0

From these truisms, the Council rejected the pre-McNary goal because it would assign the hydroelectric system full responsibility
for losses since 1953 and none for pre-1953 losses. The Council
concluded that there was no scientific evidence to support such
an allocation of responsibility.8 It also felt that the pre-McNary
goal ignored the realities of restoring the fish runs under the conditions of the 1980's."s It was noted that restoration efforts necessarily would be limited by the production potential of the Colum8
bia River and its tributaries.6
erally supportable."

BONNEVILLE POWER ADMIN., U.S. DEP'T OF ENERGY, COMMENTS
TO THE NORTHWEST POWER PLANNING COUNCIL ON RECOMMENDATIONS FOR THE FISH
AND WILDLIFE PROGRAM 1 (Apr. 1, 1982) [hereinafter cited as BPA COMMENTS].

49. Northwest Power Act § 4(h)(6)(B), 16 U.S.C. § 839b(h)(6)(B) (best available scientific knowledge); § 4(h)(2)(A), 16 U.S.C. § 839b(h)(2)(A); § 4(h)(8)(A)(B), 16 U.S.C. § 839b(h)(S)(A)-(B); § 4(h)(10)(A), 16 U.S.C. § 839b(h)(10)(A)
(restore fish and wildlife to the extent affected by the development and operation
of the hydroelectric system).
50. FISH AND WILDLIFE PROGRAM, supra note 3, § 201 (emphasis in original).
51. Id. Among other factors listed by the Council as contributing to the decline of the fish runs were irrigation, forestry, overfishing, and cycles of nature.
52. Id:
No amount of effort can restore the environmental conditions for anadromous fish that existed prior to the construction of hydroelectric
projects. Spawning areas have been permanently inundanted by dams and
fish migration past Grand Coulee Dam on the Columbia River, Dworshak
Dam on the Clearwater River, and Hells Canyon Dam on the Snake River is
impossible. Over 1000 miles of salmon and steelhead habitat is lost. Certain
upriver stocks, such as the well-known 'June hogs' are now extinct. The
environmental conditions they required cannot be restored.
53. The Council stated that it was critical to distinguish losses (i.e., what the
Basin was capable of producing before hydroelectric development) from goals (i.e.,
mitigation necessary to compensate for losses, within the constraints imposed by
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The pre-McNary goal, however, did not seek a return to the
pre-dam era; it was simply an estimate of the fish losses attributable to the hydroelectric system. Such a loss estimate is necessary
because of the Act's command to compensate "to the extent affected by the development and operation of the hydroelectric system. ' '5 4 Moreover, the Northwest Power Act arguably requires the
Council to do only what is economically and technically feasible
to restore the fish runs.55 This feasibility standard, coupled with
the Act's systemwide directives, its least-cost approach to sound
biological objectives, and its recognition of the necessity of off-site
enhancement measures,5 indicates that ratification of the preMcNary goal would not have foreclosed concentrating on restoration measures where production potential was greatest. 7
To replace the rejected goal, the Council directed Bonneville
Power Administration (BPA) to fund a fishery agency and tribal
study designed to provide the data necessary for establishing
area-by-area and stock-by-stock goals."8 Following submission of
the existing system). Id. Actually, computation of losses also involves a temporal
factor - that is, years of foregone production multiplied by what the Basin was
capable of producing. These "interim losses" may justify setting production goals
on certain streams higher than historic production levels.
54. See supra note 49; infra note 61.
55. See Fulfilling Parity,supra note 2, at 108, 118-24, 138-39, 146-52, 157-58.
56. Northwest Power Act § 4(h)(1)(A), 16 U.S.C. § 839b(h)(1)(A) (systemwide approach); § 4(h)(6)(C), 16 U.S.C. § 839b(h)(6)(C) (least-cost approaches to
sound biological objectives); § 4(h)(5), (8)(A), 16 U.S.C. § 839b(h)(5), (8)(A) (offsite enhancement measures).
57. In other words, the recommended pre-McNary goal was actually an estimate of total hydroelectric system accountability, not a guide for restoration
objectives in particular areas. However, restoration measures could not disproportionately favor the non-Indian fishery and be consistent with the Act's preservation of fishing treaty rights. Northwest Power Act § 4(h)(6)(D), 16 U.S.C. §
839b(h)(6)(D); § 10(e), 16 U.S.C. § 839g(e). See generally Fulfilling Parity, supra
note 2, at 139-46; PromisingParity,supra note 2, at 533-37; Blumm, Hydropower
vs. Salmon: The Struggle of the Pacific Northwest's Anadromous Fish for a
Peaceful Coexistence with the Federal Columbia River Power System, 11 ENVTL.
L. 211, 279-90 (1981) [hereinafter cited as Hydropower vs. Salmon].
58. FISH AND WILDLIFE PROGRAM, supra note 3, § 201(1)-(3). This study is of
formidable scope. It is to determine, inter alia, fishery losses due to the development and operation of the hydroelectric system; past, present, and potential production, including wild stock and hatchery propagation potential; harvest and escapement management implications; areas and stocks to emphasize; costs of and
priorities for action; the extent and success of past mitigation efforts; and the
credit due ratepayers for enhancement activities taken under this Program. Id. §
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this study in April 1984, the Council promised "appropriate action to establish goals for the program."" Until then, the Council
vowed to "take special care not to endorse any projects that
would overcompensate for fish and wildlife losses caused by the

Columbia River hydroelectric system."'

O It

should be obvious that

overcompensation would be both physically and fiscally impossible in that period of time.
Program goals are extremely important because they represent the larger end that the more specific program measures
are designed to accomplish. They will serve as the principal litmus to judge the Program's efficacy. Also, the underlying basis of
the goals - the losses attributable to the development and operation of the hydroelectric system - will define the extent of ratepayer liability.6 1 So the results of the goals study are of considerable importance. Estimating such losses will not be an easy task,
however.6 2 In theory, loss estimates should involve only biological
201(3).
Unfortunately, BPA failed to provide funding for the goals study during 1983,
alleging that the study proposed by the agencies and tribes was "unacceptable to
BPA management" and "not consistent with ratepayer interests" because it would
amount to funding "advocacy" and would be inconsistent with "sound business
principles." BPA also claimed that it need not comply with the directive of § 201
of the Program because the goals study did not "protect, mitigate, and enhance
fish and wildlife" as required by the Northwest Power Act § 4(h)(10)(A), 16 U.S.C.
§ 839b(h)(10)(A), see infra note 201. Consequently, BPA suggested a number of
alternative studies that would give the power agency greater control over the content of the results. Letter of Janet W. McLennan, BPA Assistant Power Manager
for Natural Resources and Public Services, to Northwest Power Planning Council
(Dec. 13, 1983). The result of these BPA contentions was that no progress was
made toward setting program goals in 1983.
59. FISH AND WILDLIFE PROGRAM, supra note 3, § 201(5)-(6). Given the ambitious nature of this study and the lack of BPA funding, see supra note 58, the
April 1984 deadline is now unrealistic. Perhaps the best the Council can hope for
by that date is suggested interim goals and areas and stocks of priority.
60. Id. § 201(7). The Council specifically found that the Program "only includes measures that address the adverse effects on fish and wildlife on [sic] the
Columbia River hydroelectric system." Id. § 200.
61. Northwest Power Act § 4(h)(10)(A), 16 U.S.C. § 839b(h)(10)(A) (BPA
rates to underwrite fish and wildlife measures "to the extent affected by the development and operation of any hydroelectric project on the Columbia River and
tributaries," but BPA expenditures shall be "in addition to, not in lieu of, other
expenditures authorized or required from other entities under other agreements or
provisions of law"). See infra notes 186-91, 299, 303 and accompanying text.
62. For example, an anadromous fish loss estimate attributable to the development and operation of the Grand Coulee Dam would require an estimate of the
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facts, but in practice, they are likely to be influenced by nonbiological factors, such as economic costs."3 The public should take
an active interest in the study commissioned by the Council. Although the fishery agencies and tribes are directed to consult with
federal water managers, utilities, and the Salmon and Steelhead
Advisory Commission 4 in designing and conducting the study,
there are no provisions for public review and comment.6 6 At the
very least, the public will want to carefully scrutinize proposed
program amendments emanating from such studies. 6
B.

The Water Budget: Increasing Spring Flows

The most controversial aspect of the Program involved the
Water Budget, essentially a block of water to be used to assist
juvenile salmonids on their downstream migration to the ocean in
the spring.67 The loss of the spring freshet is one of the enduring
highest runs, see supra note 36, that the 1000 miles of lost habitat supported,
times 40 years, see supra note 53. In addition, Grand Coulee Dam operations have
had a profound adverse effect on lower river runs by withholding spring flows,
reducing gravel recruitment, and increasing water temperature; presumably, some
loss estimate is possible due to such effects. Once this loss estimate is reached, it
must be discounted by whatever success past and ongoing mitigation measures
(funded by Grand Coulee Dam compensation) have achieved. This process would
be repeated for all projects in the Columbia Basin.
63. Economic and technical feasibility should govern the setting of run-byrun, area-by-area goals, but not the estimate of losses.
64. This Commission was created by § 102 of the Salmon and Steelhead Conservation and Enhancement Act of 1980, 16 U.S.C. § 3301 (1982), and charged
with the duty of recommending to the Secretary of Commerce and to Congress a
new management structure to govern the salmon and steelhead resources of the
Northwest. See generally NATURAL RESOURCES LAW INST., 15 ANADROMOUS FISH
LAW MEMO (Aug. 1981) (describing the Act); Note, Fishing Rights, Indian Rights
and Congress: The Salmon and Steelhead Enhancement Act of 1980, 9 AM. INDIAN L. REV. 121 (1981) (criticizing the Act for leaving unresolved the issue of
tribal commercial fishing for steelhead); SALMON AND STEELHEAD ADVISORY
COMM'N, PUBLIC REVIEW DRAFT: A NEW MANAGEMENT STRUCTURE FOR ANADROMOUS SALMON AND STEELHEAD RESOURCES AND FISHERIES OF THE WASHINGTON AND

COLUMBIA RIVER CONSERVATION AREAS (Oct. 10, 1983) (preliminary findings).
65. See FISH AND WILDLIFE PROGRAM, supra note 3, § 201(2). The difficulty
with delaying public involvement until the program amendment stage is that, by
then, it will be too late to influence the scope and content of the underlying studies. And the public may be able to contribute useful information regarding production potential in particular drainages.
66. See infra notes 275-81 and accompanying text (program amendment
process).
67. See NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 8-9
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legacies of the mature Columbia Basin hydroelectric system."8
Restoration of a portion of the lost flows was one of the chief
recommendations of the fishery coalition. s Because increased fish
flows reduce the capability of the power system to produce a sure
supply of hydropower under low flow conditions, power interests
like BPA tried to convince the Council to adopt flows less than
those recommended by the fishery agencies and to seek alternatives to fish flows. 70
The Council determined that increased spring flows were
necessary to improve downstream migration, but it approved
neither the agencies' "sliding scale" flows nor the tribes' optimum
flows. Instead, it used the agencies' "slicing scale" flows as a basis
for the amount of water available in its Water Budget. 71 The
(Sept. 1982). For a useful analysis of the evolution of the Water Budget, generally
giving high marks to the Council for its problem-solving approach and its mediation capabilities, see J. LAWRENCE, K. LEE & R. PALMER, THE WATER BUDGET: A
STEP TOWARDS BALANCING FISH AND POWER IN THE COLUMBIA BASIN (Univ. of
Washington Water Resources Technical Report No. 81, Aug. 1983) [hereinafter
cited as BALANCING FISH AND POWER].
68. See FISH AND WILDLIFE PROGRAM, supra note 3, § 300, fig. 3 (graphic depiction of natural versus regulated flows).
69. 1 FISH AND WILDLIFE PROGRAM RECOMMENDATIONS, supra note 34, at 163210. See also NATURAL RESOURCES LAW INST., 16 ANADROMOUS FISH LAW MEMO 6-7
(Dec. 1981); BALANCING FISH AND POWER, supra note 67, at 70-93 (describing the
evolution of the fishery coalition's recommendation). Section 4(h)(6)(E)(ii) of the
Act specifically called for "flows of sufficient quality and quantity.
to improve
production, migration, and survival of [anadromous] fish as necessary to meet
sound biological objeclives." 16 U.S.C. § 839b(h)(6)(E)(ii). The fishery agencies
recommended a series of "sliding scale" flows tied to anticipated runoff. The Columbia Basin Indian tribes, however, claimed that their treaty rights entitled
them to biologically optimum flows. See also FISH AND WILDLIFE PROGRAM, supra
note 3, § 302.
70. See, e.g., BPA COMMENTS, supra note 48, at 9-11 (suggesting the need for
further study of the benefits associated with various flow regimes, supporting flows
tied to water runoff forecasts, but recommending artificial transportation as its
"preferred alternative").
71. FISH AND WILDLIFE PROGRAM, supra note 3, § 303. On the evolution of the
Council's thinking on the Water Budget, see BALANCING FISH AND POWER, supra
note 67, at 94-107. The Council deducted the average monthly power flows during
the worst 42.5-month drought on record (i.e., the critical period) from the flow
levels requested by the agencies to arrive at the following flows: 40.2 kcfs-months
(a kcfs-month equals a flow of 1000 cubic feet per second for one month, or .0595
million acre-feet (maf)) at Priest Rapids Dam on the Columbia (or a total of 2.39
maf) and 27.6 kcfs-months at Lower Granite Dam on the Snake (1.64 maf). Id.
The Budget acts to reduce the amount of water available at the power manager's
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Council reduced the Snake River budget from 27.6 thousand cubic feet per second-months (kcfs-months) to 20 kcfs-months72 because it determined that there would not be enough water available on the Snake to meet the recommended flows and assure
refill.73 On the other hand, to provide an opportunity to meet the
tribes' recommended optimum flows some of the time on the
mainstem Columbia River, the Council raised the Columbia
budget from 40.2 kcfs-months to 58 kcfs-months, as measured at
Priest Rapids Dam. Thus, the total Water Budget is 78 kcfsmonths or a total volume of 4.64 million acre-feet (maf) of
74
water. '

Since these Water Budget flows are not biologically sound by
themselves, but are increments built upon existing power flows, 70
the Council also established a fixed schedule of "firm power
flows" to ensure that changed power flows could not frustrate its
budget concept.7 6 Firm power flows provide assured minimum
spring flows. The Water Budget may be "spent" to increase these
flows to facilitate fish migration between April 15 and June 15
each year. Budget expenditures are left largely to the discretion
77
of two Water Budget managers, subject to some qualifications.
discretion and, subject to vested water rights and flood control requirements,
dedicates this water to supplying spring fish flows. For a discussion of some of the
underlying assumptions of critical period planning, see Risk Management Lessons, supra note 22, at 750-52.
72. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(1).
73. This was largely an undocumented assertion. See infra note 96 and accompanying text.
74. Id.
75. See NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 8
(Sept. 1982).
76. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(2). Firm power flows
at Priest Rapids are 76 average weekly kcfs, while flows at Lower Granite vary

from 50 to 65 average weekly kcfs. Id. at Table 1.
77. "The Water Budget may be used by the fish and wildlife agencies and
tribes to implement any flow schedule which provides maximum juvenile salmon

survival, within the limits of firm non-power requirements, physical conditions,
and flows required for firm loads." Id. § 304(a)(1). One Water Budget manager is
selected by a majority of the state and federal fishery agencies; the other is selected by a majority of the Columbia Basin Indian tribes. Id. § 304(b)(1). A detailed procedure for fixing a schedule of Water Budget flows is established by §
304(c) of the Program. Changes in this schedule can be made on three-days' notice
to the United States Army Corps of Engineers. Id. § 304(a)(3).
The Council also recommended that the Water Budget receive priority over
reservoir refill, but gave first priority to firm power. This suggested priority
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But the Water Budget may not exceed recommended optimum
7
flows (149 kcfs-months)s.
The basic premise of the Budget is that
managers will coordinate flows when the fish are actually present,
thus increasing the efficacy of the flows."9
If implemented as provided in the Program,"0 the Water
Budget will constitute the biggest change in system operations
since the signing of the Pacific Northwest Coordination Agreement nearly twenty years ago."' There remain a number of significant unanswered questions about the duties it places on federal
water managers and the effect of the priorities it attempts to establish. For example, the United States Army Corps of Engineers
asserted that it could not implement the Water Budget until enscheme may cause Water Budget implementation problems in low water years, if
it means that autumn "shifts" of firm energy load carrying capability (FELCC) for
the benefit of BPA's industrial customers are to be made without regard to their
effect on Water Budget flows the following spring. Such FELCC shifts produce
reservoir drawdowns in excess of drawdown limits established to meet firm power
loads, by "borrowing" water stored for future firm power use. Although made for
the purpose of serving its industrial customers' "top quartile" loads (which in theory are interruptable), BPA considers FELCC shifts to be for the purpose of serving firm loads. One advocate of such operations claims that they have received
congressional and judicial sanction. See Redman, Nonfirm Energy and BPA's Industrial Customers, 58 WASH. L. REV. 279, 305-07, 313-15 (1983) (citing Central
Lincoln People's Util. Dist. v. Johnson, 686 F.2d 708, 710 n.2 (9th Cir. 1982)). The
Council should redefine "firm loads" in § 304(a)(8) of the Program to exclude
FELCC shifts. BPA should be required to publicly evaluate the risks that such
shifts pose to Water Budget implementation and to devise means of assuring that
these risks are borne by those who receive the benefits.
78. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(2).
79. Id. § 303.
80. Northwest Power Act § 4(h)(11)(A)(ii), 16 U.S.C. § 839b(h)(11)(A)(ii), requires BPA, the Corps of Engineers, the Bureau of Reclamation, and the Federal
Energy Regulatory Commission (FERC) to take into account the Fish and Wildlife Program at each relevant stage of their decisionmaking processes "to the fullest extent practicable." See FISH AND WILDLIFE PROGRAM, supra note 3, § 104.
The Council interpreted this requirement to mean that these agencies must either
implement the measures in its Program or provide written explanation "why it
will not be physically, legally, or otherwise practicable to implement the program
measures, including a description of all possible allowances available to permit
implementation." Id. § 1304(a)(5). Cf. Flint Ridge Dev. Co. v. Scenic Rivers Assoc., 426 U.S. 776, 787-88 (1976) (interpreting similar language in the National
Environmental Policy Act to require compliance absent an unavoidable conflict
with other statutory authorities). See also infra text accompanying note 250; infra
notes 265-66 and accompanying text.
81. See Hydropower vs. Salmon, supra note 57, at 245-46.
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vironmental assessments of the effects of the Budget at its Libby
and Dworshak storage reservoirs were completed. 2 Since these
assessments were not completed during the 1983 spring migration
season, and because the Corps of Engineers claimed that it did
not have enough time to integrate the Budget into annual coordination agreement planning, 83 the Corps of Engineers did not implement the 1983 Budget.84 Due to an extremely good water year,
however, the spring runoff produced flows largely in excess of
those requested by the Water Budget managers. 86 While it appears that the Water Budget will become a "firm" operating constraint in 1984, the Corps of Engineers now has devised an accounting methodology that Water Budget managers believe could
jeopardize fish survival in low flow years.8"
82. U.S. ARMY CORPS OF ENGINEERS, NORTHWEST POWER COUNCIL - FISH AND
WILDLIFE MEASURES INVOLVING THE CORPS OF ENGINEERS 1 (1983) [hereinafter
cited as CORPS OF ENGINEERS SUMMARY]. The Corps' North Pacific Division Engineer, General James van Loben Sels, has made it clear that he interprets his discretion under § 4(h)(11)(A)(ii) of the Northwest Power Act, supra note 80, to be
broad-ranging:
Notwithstanding the water budget plan and all [the Council's] planning, I
am still the decisionmaker. I don't work for the Council and I don't work
for the water budget managers. Their plan is not law.
BALANCING FISH AND POWER, supra note 67, at 66. BPA also drafted an environmental assessment concerning the power system changes required to implement
the Water Budget. BONNEVILLE POWER ADMIN., ENVIRONMENTAL ASSESSMENT, PROPOSED POWER SYSTEM CHANGES TO IMPLEMENT THE WATER BUDGET

(1983). How-

ever, since BPA is required by § 4(h)(10)(A) of the Act, 16 U.S.C. §
834b(h)(10)(A), to employ its fiscal and legal authorities "in a manner consistent"
with the Fish and Wildlife Program, it seems clear that BPA lacks the discretion
to choose not to implement the Water Budget. But see infra note 201 (BPA interpretation of consistency).
83. For a description of planning under the coordination agreement, see Hydropower vs. Salmon, supra note 57, at 250-54.
84. [T]he [Corps] did not consider 1983 as an official water budget year
because the 1983 Coordination Agreement among the owners and operators
of the regional hydroelectric system was already in place and was developed
before adoption of the [Fish and Wildlife] Program. Thus it will not be
until the 1984 operating year that the water budget will be treated as a firm
constraint in the annual Coordination Agreement.
WATER BUDGET CENTER,

1983

ANNUAL REPORT TO NORTHWEST POWER PLANNING

COUNCIL AND BONNEVILLE POWER ADMINISTRATION 10 (Nov. 1983) [hereinafter
cited as 1983 WATER BUDGET REPORT].
85. 1983 WATER BUDGET REPORT, supra note 84, at 11 (Water Budget usage

in 1983 "mostly academic").
86. Id. at 13-14, 35-36. The Corps of Engineers wants to count against Water
Budget use any flows resulting from reservoir evacuation to provide flood control
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Another area of uncertainty concerns the Council's directive
that the Corps of Engineers reexamine its flood control rule
curves to ensure a proper balance between flood control requirements and the Water Budget.87 The Corps of Engineers responded that it will take "several years" to evaluate fully its flood
control rule curves, and until then, it could not undertake any
flood control changes.88 These unanswered questions make it particularly important for the public to monitor implementation,
since average or below-average water years may jeopardize the
Water Budget. 89
The adequacy of the Water Budget is most questionable on
the Snake, where there is much less storage to supply flows in low
water years than on the Columbia. To meet the 20 kcfs-months
called for at Lower Granite Dam, the Council assumes that the
flows must come from storage at Dworshak Dam (a Corps of Engineers dam on the Clearwater River) or from Brownlee Dam (one
of three Idaho Power Company dams on the middle Snake River),
or both.'0 However, Idaho Power Company claims that, under a
1979 settlement agreement with state and federal fishery agencies, it has compensated fully for all losses attributable to the development and operation of its projects.' 1 According to the utility,
space, even if these flows exceed the amounts requested by the Water Budget
managers. The latter think Water Budget usage should be measured only by the
flows they request. The difference is significant. In 1983, for example, the Corps of
Engineers' accounting methodology exhausted the Budget nearly two weeks earlier
than the Water Budget managers' accounting method. Id. at 14.
87. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(6).
88. CORPS OF ENGINEERS SUMMARY, supra note 82, at 2. Preliminary Corps of
Engineers' studies indicate that flood control requirements will conflict with
Water Budget storage in 40% of the recorded water years. However, the Corps of
Engineers believes that in most of these years Water Budget flows could be satisfied by natural runoff. Id. See also BALANCING FISH AND POWER, supra note 67, at
110-13 (describing the Corps of Engineers' preference for meeting Water Budget
requirements with natural runoff, not storage, in average and better-than-average
water years). General van Loben Sels, the Corps' North Pacific Division Engineer,
indicated to the Council's Fish and Wildlife Committee on June 15, 1983 that
diminished flood control capabilities might require congressional project
reauthorization. He declined to speculate, however, just when he would determine
that reauthorization was required. (The author was in attendance.)
89. Water Budget flows are to be provided in below-average water years. In
fact, the Budget will be met in any year with flows at least as great as the worst
water year on record. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(6).
90. See id. § 304(a)(5).
91. Id. See also id. at app. 11-3.

Electronic
copy available
https://ssrn.com/abstract=2977038
Electronic
copy available
at:at:https://ssrn.com/abstract=2977038

1984]

IMPLEMENTING THE PARITY PROMISE

it must be compensated for any additional flows not called for by
the 1979 agreement." But water may not be in short supply on
the Snake drainage as the Council appears to assume. For example, there are four federal Bureau of Reclamation dams and one
Corps of Engineers dam in Idaho, with a total of nearly 700,000
maf of uncontracted storage space." It is not clear why this storage could not be tapped to 4relieve the burdens imposed on Dworshak and Brownlee Dams.9
Furthermore, if this storage is in fact available, it calls into
question the Council's conclusion that the fishery agencies' recommended 27.6 kcfs-months of flows could not be accommodated.
In contrast to its rationale for rejecting the fishery coalition's recommended anadromous fishery goal,"' the Council provided only
a cursory explanation of its "modification" of the recommended
92. Id. For a brief overview of the 1979 agreement, see Hydropower vs.
Salmon, supra note 57, at 273 n.330, 278-79 nn.357, 359. The agreement expressly
limits only the fishery agencies (not the Council or the tribes) from petitioning
FERC for additional compensation if there are no "substantial changes in condition." The National Wildlife Federation considers the passage of the Northwest
Power Act to be a "substantial change in condition." See WILDLIFE FEDERATION
COMMENTS, supra note 45, at 25-26. The Council declined to express an opinion as
to whether Idaho Power Company is correct in its interpretation. The Council did
state that, if BPA determines (under procedures to be developed pursuant to
§ 4(h)(11)(A)(ii) of the Act, 16 U.S.C. § 839b(h)(11)(A)(ii)) that the company is
being required to release water to prevent or compensate for fish losses not attributable to the development and operation of its dams, BPA will reimburse Idaho
Power Company. See FISH AND WILDLIFE PROGRAM, supra note 3, §§ 304(a)(5),
1305(e)(1). See also id. at app. 11-9; 48 Fed. Reg. 20,117 (1983) (BPA notice of
intent to develop policies and procedures for compensating costs and power losses
at non-federal electric power projects). See also infra note 255. According to the
Corps of Engineers, the major unknown factor in the implementation of the Water
Budget is the flow contribution from Brownlee Dam. CoRPs oF ENGINEERS SUMMARY, supra note 82, at 1. The Water Budget managers agree, although they consider the Corps of Engineers' accounting methods, supra note 86 and accompanying text, to be an equally serious problem. 1983 WATER BUDGET REPORT, supra
note 84, at 35-37.
93. Palisades on the Snake (Bureau) with 19,000 maf; Ririe on Willow Creek
(Bureau) with 80,500 maf; Lucky Peak on the Boise River (Corps) with 116,000
maf; Cascade on the North Fork of the Payette (Bureau) with 378,000 maf; and
Deadwood on the Deadwood River (Bureau) with 105,000 maf. The Council does
appear willing to investigate the use and potential availability of this water. See
infra note 164 and accompanying text (Basinwide fish flow improvement study).
94. Cf. infra note 163 and accompanying text (directive to the Bureau of Reclamation to release water from the McKay Reservoir).
95. See supra notes 49-53 and accompanying text.
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Snake flows." The practical effect of this modification is to increase smolt travel time through the Snake system from thirty
days, which the fishery agencies consider essential, to thirty-one
days.9 7 The Columbia River Inter-Tribal Fish Commission submitted an eleventh-hour proposal that would reduce travel time
to twenty-eight days. 8 This too was rejected, although the Council promised to study the matter. 9 Since the Council subse96. See FISH AND WILDLIFE PROGRAM, supra note 3, § 303 ("Computer simulations by the Instream Flow Work Group indicate that there is not enough water in
the Snake River Basin during the critical period both to meet the recommended
flows and to ensure that the system's reservoirs refill frequently enough to be of
use for future power and fish flow purposes"). See also id. at app. 11-4. Notably,
the fishery agencies alleged that the reason for the physical limitations on the
Snake was "a qualitative judgment by power interests that the system should
strive to meet an arbitrary figure like 95% confidence of refill." FISHERY AGENCY
COMMENTS, supra note 44, at 40. The fishery agencies' recommended budget on
the Snake, they claimed, would reduce this confidence to 75%, which they concluded was an acceptable level. Id.
97. FISHERY AGENCY COMMENTS, supra note 44, at 46. The agencies, admitting
that perhaps the argument for 30 days versus 31 days was not a compelling one,
argued that, given the paucity of data, it would be "prudent to err on the side of
fish." Id. The Columbia River Indian tribes agreed that a 30-day travel time may
be adequate in wet years, but claimed that in dry years higher water temperatures
caused physiological deterioration, inhibiting the ability of the migrants to adjust
to salt water by the time the 30 days elapsed. See generally NORTHWEST CONSERVATION ACT COALITION, 1 NORTHWEST CONSERVATION ACT REPORT

No. 23 (Nov. 26,

1982) (also containing a brief overview of the Fish and Wildlife Program). The
Colville tribe argued that the present power surplus meant that the region could
afford the flows which the Columbia River Inter-Tribal Fish Commission sought.
They alleged that the additional power losses would be "marginal" and the longterm fishery benefits would be substantial. See COLVILLE CONFEDERATED TRIBES,
COMMENTS ON THE DRAFT FISH AND WILDLIFE PROGRAM 15,

19 (Oct. 22, 1982)

[hereinafter cited as COLVILLE TRIBE COMMENTS].
98. See Columbia River Inter-Tribal Fish Comm'n, Motion for Reconsideration of Water Budget (Dec. 29, 1982). The tribes' suggested Water Budget would
have imposed a loss of 760 megawatts (mw) of firm energy load carrying capability

(FELCC) - as compared to the approved Budget, which the Council originally
estimated to cost 550 mw of FELCC.
99. Technically, this tribal proposal, submitted on September 30, 1982, was
rejected for lack of sufficient supporting information. FISH AND WILDLIFE PROGRAM, supra note 3, at app. 11-4 ("less certainty" of refill for both power and fish).
See also Letter from Dan Evans, Council Chairman, to Timothy Wapato (Jan. 25,
1983) (denying the motion for reconsideration of the Water Budget by the Columbia River Inter-Tribal Fish Commission, primarily because such a reconsideration

would create uncertainty for system planners and interfere with the Council's
completion schedule for its power plan). The Council also rejected an eleventhhour suggestion by the Inter-Company Pool that would have established a smaller
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quently reduced its estimate of the Water Budget by 100 megawatts,"'0 it now appears much more feasible to implement the
tribal proposal.
The Council admittedly was faced with a formidable task in
devising its Water Budget: to devise a workable scheme to elevate
fisheries to a coequal status with hydropower, under intense time
pressures, with power interests reluctant to relinquish operational
authority. 1 ' Nevertheless, neither the Council's time pressures,
nor its intention to monitor and oversee the Program's implementation, is satisfactory justification for failing to correlate the
Water Budget with the statutory standards set by Congress."'2
During the amendment process, when the time pressures have diminished somewhat, the Council should be urged to explain its
actions in light of these congressional commands.
The continuing oversight role that the Council has established for itself is welcome. But in addition to studying the effiWater Budget than that which the Council approved, largely because of a lack of
hydroregulation studies on the proposal. FISH AND WILDLIFE PROGRAM, supra note
3, at app. UI-4.
100. Compare FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(4) (550
mw loss) with REGIONAL PLAN, supra note 26, at 6-3 (450 mw loss). Earlier, the
sliding scale flows sought by the fishery agencies were estimated to cause a 780
mw loss. See Fulfilling Parity,supra note 2, at 150 n.204.
101. For a sampling of power interest recalcitrance, see the objections raised
concerning (1) the Council's authority to direct federal agencies to implement the
program, (2) BPA's authority to fund program measures, and (3) the Council's
authority to direct implementation of measures "upon approval" (i.e., outside the
program amendment process). FISH AND WILDLIFE PROGRAM, supra note 3, at app.
II-1 to HI-3. See also infra note 312.
102. See supra note 6 (statutory standards); cf. FISH AND WILDLIFE PROGRAM,
supra note 3, at app. II-3 (justifying the Council's failure to explain why the Program met the statutory directives on the ground that the program approval process was not an adjudication for which formal findings were necessary). Noting
that the Northwest Conservation Act Coalition's model electric power plan assumed that a 900 mw loss for fish flows could be accommodated by the power
system, the National Wildlife Federation unsuccessfully urged the Council to discuss fully its Water Budget as compared to the fishery agency and tribal recommendations and to justify under § 4(h)(7) of the Act, 16 U.S.C. § 839b(h)(7), any
modifications or rejections of these recommendations. The Federation also was
unsuccessful in seeking to have the Council state whether (and why) flows causing
a greater than 550 mw loss of power violated § 4(h)(5) of the Act, 16 U.S.C.
§ 839b(h)(5) (calling for protecting fish while assuring reliable power). WILDLIFE
FEDERATION COMMENTS, supra note 45, at 11-12.
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cacy of the Water Budget,"0 3 the Council should focus its attention on the effective operation of the entire system. A study that
publicly describes and evaluates alternative operating arrangements under a variety of water years, that discloses the breadth
of administrative discretion in system operations, and that considers and responds to public comments, has never been performed.1 14 Until such an evaluation is conducted, the public, the
Council, and Congress will be left to guess whether the existing
hydroelectric system, even with the innovative Water Budget, is
being operated optimally.
C.

Downstream Passage: Improving Juvenile Bypass

Nearly as controversial as the Water Budget are program
measures calling for improved bypass systems at dams to facilitate downstream migration.105 While the Water Budget is designed to decrease downstream migration time to the ocean, bypass measures are designed to reduce mortalities caused by the
dams' power turbines.'0 6 The principal problems with the Water
103. FIsH AND WILDLIFE PROGRAM, supra note 3, § 304(d) (study of relationships among flows, spills, travel time, and smolt survival). This study will also
focus on the relationship between flows and survival rates for late summer chinook
migrants, stocks that will not benefit from use of the Water Budget (since it must
be spent by June 15). The Corps of Engineers issued a $277,000 contract to the
National Marine Fisheries Service to carry out this study in 1983. CORPS OF ENGINEERS SUMMARY, supra note 82, at 3.
104. This type of analysis has been suggested before. See NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 2 (Sept. 1982); NATURAL RESOURCES LAW INST,, 10 ANADROMOUS FISH LAW MEMO 7-9 (Oct. 1980). Cf. FISH AND
WILDLIFE PROGRAM, supra note 3, § 105 (Council's promise to "consult" with federal water managers concerning the relationship between fish flows and (1) conservation, (2) power exchange agreements with California, (3) changes in thermal
plant maintenance schedules, (4) use of Canadian storage, (5) changes in flood
control operations, and (6) use or development of additional water storage. While
such consultation is welcome, without a written explanation of feasible alternatives, no one outside the consultation room will be able to make a contribution to
efficient system operations).
105. Northwest Power Act § 4(h)(6)(E)(i), 16 U.S.C. § 839b(h)(6)(E)(i) (calls
for "improved survival of [anadromous] fish at hydroelectric facilities located on
the Columbia River system").
106. The Council succinctly explained the bypass problem:
When hydroelectric dams were originally constructed in the Northwest, it
was believed that providing adequate upstream passage over the dam was
sufficient to sustain salmon and steelhead runs. Since that time, research
has shown that as juvenile salmon and steelhead are drawn through power
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Budget are on the Snake River, but the most controversial bypass
provisions concern the mid-Columbia reach, where five Washington public utility district (PUD) dams are located.""7
The fishery coalition recommended that the mid-Columbia
PUDs be directed to study prototype mechanical bypass systems
and install systems using the best available technology (such as
submersible traveling screens and ice sluice skimmers).108 In the
interim, the coalition recommended "sufficient spill to minimize
juvenile salmonid losses." 1 " During subsequent Federal Energy
Regulatory Commission (FERC) proceedings, the coalition defined "sufficient" spill as up to forty percent of the flow."10 The
PUDs, through PNUCC, denied that there was any evidence of a
relationship between spills and smolt survival rates (an estimated
seventeen to twenty-five percent of downstream migrants perish
at each dam) and requested sliding scale spills that would reduce
spill levels in low water years."1
The Council agreed with the fishery coalition concerning
mechanical bypass and ordered that prototype test studies be undertaken and completed by July 1985, with installation to follow
turbines, they are exposed to conditions which can cause injury and death
in a variety of ways. Changes in pressure within each turbine are the primary contributor to juvenile mortality as the fish move from the top of the
dam through the turbine intake and out a tunnel at the base of the dam.
The impact of the moving turbine blades and the shearing action of the
water in the turbine can also cause injuries or death. In addition, juvenile
salmon and steelhead become stunned and disoriented after passing
through the turbines, thus increasing their vulnerability to predators, especially squawfish, which are abundant at the base of each dam.
FISH AND WILDLIFE PROGRAM, supra note 3, § 401.
107. Wells Dam (Douglas County PUD), Rocky Reach and Rock Island Dams
(Chelan County PUD), and Wapanum and Priest Rapids Dams (Grant County
PUD). Unlike federal dams operated by the Corps of Engineers or the federal
Bureau of Reclamation, each of these dams is licensed by FERC under the terms
of the Federal Power Act, 16 U.S.C. § 8251(b) (1982). See generally NATURAL RESOURCES LAW INST., 3 ANADROMOUS FISH LAW MEMO (Nov. 1979).
108. 1 FISH AND WILDLIFE PROGRAM RECOMMENDATIONS, supra note 34, at 22730.
109. See FISH AND WILDLIFE PROGRAM, supra note 3, § 402.

110. See NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 9,
14 (Sept. 1982). The agencies explained to the Council that they sought up to 40%
spill (during the peak of the migration), but not less than 20%. FISHERY
COMMENTS, supra note 44, at 11.
111. See FISH AND WILDLIFE PROGRAM, supra note 3, at app. 11-6.

AGENCY
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by March 1987 "or such later date as the Council may specify."'1 "
The Council did not order the forty percent spill that the fishery
agencies requested. Instead, it directed FERC to require the
PUDs to provide spills achieving survival rates comparable to the
best available collection and bypass systems, with minimum spill
levels of at least twenty percent of the average daily flow for any
thirty days of the sixty-day downstream migrant season. " This
spill, designed to achieve a ninety percent survival rate at each
dam, would produce a system survival rate of only around thirty
percent."'
The Council incurred the criticism of the numerous fish and
wildlife interests by carving a potential exception from this program of study and bypass installation for Grant County PUD and
its Priest Rapids Dam. The PUD suggested that a "short haul"
transportation system around Priest Rapids might be at least as
effective and cost substantially less than bypass installation. 15
Despite the fact that short haul transportation is effectively nothing more than an undocumented theory,"O and despite the statutory standards requiring program measures to be biologically
sound and "based on best available scientific knowledge," ' the
112. Id. § 404(a)(1)-(3).
113. Id. § 404(a)(10). Less than 20% spill will be permitted if the PUDs can
demonstrate to the Council that reduced spills are achieving a 90% survival rate.
Id. The Council specifically rejected requests by the tribes for a 95% survival rate,
determining that such a rate would result in spills so large as to violate § 4(h)(5)
of the Act, 16 U.S.C. § 839b(h)(5) (program to restore fish runs while assuring a
reliable power supply). Id. at app. IH-6. However, the Council declined to explain
the basis for this conclusion. Requiring 20% spill for 30 days represented a significant dilution of the draft program's provision calling for 20% spill for the entire
60-day period. See NORTHWEST POWER PLANNING COUNCIL, DRAFT FISH AND WILDLIFE PROGRAM § 304 (Sept. 16, 1982).
114. See infra note 129. The Council made no effort to explain how such a
system survival rate was biologically sound, nor why higher spill levels would be
infeasible. Cf. supra note 113.
115. FISH AND WILDLIFE PROGRAM, supra note 3, § 403.
116. See FISHERY AGENCY COMMENTS, supra note 44, at 7 ("Neither have the
agencies been aware of specific information presented supporting 'short haul
transportation' as a viable means of improving downstream survival").
117. See Northwest Power Act § 4(h)(6)(B)-(C), 16 U.S.C. § 839b(h)(6)(B)(C). The latter provision authorizes cheaper cost alternatives only where they
would "achieve the same sound biological objective." Id. However, the Council
seemed to rewrite the statutory standard, authorizing the second phase of the
study if the data from the first phase indicated "that short-haul transportation is
likely to be as effective as a collection and bypass system." FISH AND WILDLIFE
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Council sanctioned a short haul transportation study that could
obviate the need for Grant County to install a mechanical bypass
system at Priest Rapids.116 The first phase of this study involves
collecting smolt survival data until December 1985. At that time,
the Council can authorize a second phase of the project if it determines "that short haul transportation is likely to be as effective as a collection and bypass system.""' This second phase
could continue through 1988 and defer construction of a mechanical bypass system. 2 0
There are a number of reasons for fishery agency and tribal
opposition to the short haul transportation project. First, ongoing
transportation programs by the Corps of Engineers on the Snake
River have been notably unsuccessful for spring chinook. Instead
of sanctioning a new transportation program, the agencies and
tribes urged the Council to have Grant County participate in the
Corps of Engineers' program.12 Second, the fish needed to conduct such studies are in short supply, largely because of the adverse effects of dams such as Priest Rapids. 22 Third, while the
Snake transportation program has increased smolt survival rates,
adult salmon returns have dropped consistently. s Yet, the CounPROGRAM, supra note 3, § 404(a)(5) (emphasis added). The Council attempted to

justify this standard by stating that it reflects "a practical recognition that results
of tests. . . can do no more than predict what long-term results are 'likely' to be.
Results of tests do not, of course, absolutely guarantee the long-term results of the
measure tested." Id. at app. 11-6. This explanation misconstrues the burden of
proof placed upon those who would suggest "minimum cost measures," particularly where such measures do not have the support of the expert fish and wildlife
agencies and Indian tribes. If proponents of such measures cannot produce documentation of how their proposals would be "equally effective," doubts should be
resolved against their proposals.

118. See

FISH AND WILDLIFE PROGRAM,

supra note 3, § 404(a)(4)-(9). Three

months before approval of the Council's Program, a FERC judge specifically ruled
against Grant County PUD's 1982 short haul transportation proposal. See infra
note 129.

119.

FIsH AND WILDLIFE PROGRAM,

supra note 3, § 404(a)(5). See supra note

117.
120. If the Council determines, however, that short haul transportation would
not be as effective as a bypass system, it will direct FERC to order the PUD to
install a bypass system within two years. Id. § 404(a)(6).
121. See, e.g., COLVILLE TRIBE COMMENTS, supra note 97, at 17.
122. Id. See also FISHERY AGENCY COMMENTS, supra note 44, at 7.
123. See WILDLIFE FEDERATION COMMENTS, supra note 45, at 17. The stumbling block in artificial transportation (by barge and truck, see infra note 134) of
juvenile fish around dams appears to be stress induced by collection and loading.
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cil's Grant County study focuses on smolt survival, not adult
returns.124
The Council's mid-Columbia passage provisions are encumbered by the Northwest Power Act's complicated institutional arrangements. Measures like interim spills, bypass installation, and
short haul studies must be approved by FERC, which licenses
nonfederal dams producing electric power. 12 ' Under section 4(h)
(11)(A)(ii) of the Act, FERC must take the Council's Program
into account "to the maximum extent practicable. '126 In an ongoing FERC proceeding implementing a 1980 settlement agreement
between the fishery agencies and mid-Columbia PUDs,1 2 7 a FERC
administrative law judge agreed with the fishery agencies that
only minimal numbers of fish could be used for short haul studThis stress, which manifests itself in poor adult returns, is unlikely to be reduced
by the length of the haul, which is the basic premise of the Grant County proposal. As the fishery agencies stated:
The fishery agencies cannot dispute the idealized concept of transportation
reflected in the PUD proposal and Council measure. At the same time, the
agencies cannot disregard the disappointing results obtained for spring and
summer chinook when the theory of transportation has been tested in programs on the Snake and mainstem Columbia Rivers. Although there is no
doubt that smolt survival can be improved by transportation, the actual
smolt-to-adult survival of transported fish cannot be reconciled with the
anticipated benefits.
The fishery agencies have not refused to discuss transportation with
the PUD's [sic]. However, the agencies cannot agree to studies that do not
meaningfully address the real problems which have been experienced with
other transportation programs, e.g., stress during collection and [loading].
The PUD proposal and Council measure duplicate studies conducted to
date. Studies which require actual movement of fish cannot be justified until stress in collection and loading can be substantially reduced.
FISHERY AGENCY COMMENTS, supra note 44, at 23.
124. FISH AND WILDLIFE PROGRAM, supra note 3, § 404(a)(5). Data on adult

returns, of course, could not be gathered for an additional three to five years,
which could serve to defer bypass installation indefinitely. This time lag, necessary to test what is essentially an unproven theory, reinforces the conclusion that
the Council has misconstrued the burden of proof that the Act requires of such
proposals. See supra note 117. Nowhere in the Program does the Council explain
how the short haul transportation program complies with the statutory standards
in § 4(h)(5)-(6) of the Act, including reflecting "best available scientific
knowledge." 16 U.S.C. § 839b(h)(5)-(6).
125. See supra note 107.
126. See supra note 80. See also Fulfilling Parity,supra note 2, at 153 n.222.
127. See Hydropower vs. Salmon, supra note 57, at 278 n.357 (containing a
brief overview of this settlement agreement).
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ies ss and approved spill rates for study purposes for 1983 that
were similar to those called for by the Council's Program. 2 s But
FERC implementation of the Program remains in question; in
fact, the agency has indicated a lukewarm interest in the fish and
wildlife effects of the operation of the mid-Columbia projects and
an inconsistent concern for the Council's Program.'"0 This atti-

TION

128. See NORTHWEST CONSERVATION AcT
AcT REPORT No. 3, at 4 (Feb. 4, 1983).

COALITION,

2

NORTHWEST CONSERVA-

129. On February 15, 1983, Judge Grossman approved spills based on 20% of
the average daily flow for 30 days, or until 80% of the migrants pass. Public Util.
Dist. No. 2 of Grant County, No. E-9569 (FERC prehearing conference Feb. 15,
1983), summarized in NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW
MEMO 14 (Sept. 1983). He also sanctioned studies of higher and lower percentages
of spill. The 1983 spill percentages are about double those of last year. Earlier, in
August 1982, Judge Grossman ruled against Grant County's 1982 short haul transportation proposal. Public Util. Dist. No. 2 of Grant County, No. E-9569 (FERC
prehearing conference Aug. 13, 1982).
The fishery agencies sought 40% spill, which would increase smolt cumulative
survival rates to 39%. A 20% spill rate yields an estimated 31% cumulative survival rate, while the 10% spill (the spill rate called for in the settlement agreement) produced a 27% cumulative survival rate. See Position on Spill in the MidColumbia of Nat'l Marine Fisheries Serv., Wash. Dep'ts of Fisheries & Game, Department of Fish & Wildlife, & Yakima and Umatilla Tribes at 8-10, Public Util.
Dist. No. 2 of Grant County, No. E-9569 (FERC prehearing conference Jan. 11,
1982) (position dated Dec. 16, 1982). The Council intervened in support of its
20% spill provision. Motion for Limited Intervention in Mid-Columbia Proceeding, Public Util. Dist. No. 2 of Grant County, No. E-9569 (FERC prehearing conference Jan. 11, 1982) (motion dated Feb. 1, 1983).
130. Although Judge Grossman's February decision doubled spill rates for
1983, supra note 129, FERC has consistently failed to make written findings explaining how its actions comply with the Northwest Power Act or the Fish and
Wildlife Program. Instead, the agency has attempted to satisfy its obligations simply by including "reopener" clauses in licenses and permits, which reserve to
FERC the authority to reconsider fish and wildlife issues at some future (and unspecified) date. For example, in June 1982, FERC awarded a new 40-year license
to Chelan County PUD for the Rock Island Dam without any specific fish and
wildlife provisions, prompting suits by the National Wildlife Federation, the
Yakima tribe, the Washington Departments of Fisheries & Game, and the National Marine Fisheries Service. These suits are now pending before the Court of
Appeals for the Ninth Circuit. Confederated Tribes v. FERC, No. 82-7561 (9th
Cir. filed Sept. 29, 1982).
On September 23, 1982, one week after the Council published its draft program, FERC issued a license amendment to Douglas County PUD for its Wells
Dam, which failed to take into account either the recommendations of the fishery
agencies or the imminence of the Council's Program. Public Util. Dist. No. 1 of
Douglas County, 20 FERC 1 62,577 (Sept. 23, 1982). The decision has been appealed by the National Wildlife Federation, the National Marine Fisheries Ser-
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tude makes even more regrettable the Council's failure to explain
why program measures, such as the spill provisions and the bypass installation schedules, are consistent with Northwest Power
Act directives. FERC may decide to reject the measures as not
being supported by the "substantial evidence" standard of the
Federal Power Act.1" 1
On the Snake, where bypass must be implemented by the
Corps of Engineers instead of FERC, the program's measures
prompted somewhat less controversy, but no less concern. Unlike
on the mid-Columbia, the Council established no minimum spill
rates. No explanation was given for treating the Corps of Engineers' dams differently from the FERC-licensed dams. s2 Accordvice, and the Colville tribe. Public Util. Dist. No. 1 of Douglas County, 24 FERC
61,328 (denying the appeals on the grounds that fishery issues would be resolved
through ongoing proceedings concerning the mid-Columbia settlement agreement,
FERC Docket No. E-9569, see supra note 127 and accompanying text). Still pending before FERC is Grant County PUD's proposal that would permit powerhouse
expansion at Priest Rapids and Wapanum Dams for peak power purposes, a proposal that the fishery coalition and the National Wildlife Federation oppose until
studies establish the proper flow regimes for the Hanford reach below Priest
Rapids. Petition to Intervene, Public Util. Dist. No. 2 of Grant County, No. E9569 (FERC prehearing conference Jan. 11, 1982) (petition dated Oct. 5, 1981).
See also infra note 160. Although § 404(b) of the Council's draft program would
have prohibited expansion prior to the completion of these studies, this provision
was deleted from the final Program without explanation. See WILDLIFE FEDERATION COMMENTS, supra note 45, at 24; cf. FISH AND WILDLIFE PROGRAM, supra note
3, § 704(b)(4). However, any such powerhouse expansion will presumably be affected by the Program's "conditions for new hydroelectric developments." Id. §
1204. See also infra notes 260-61.
Finally, in response to FERC's failure to recognize pertinent Fish and Wildlife Program provisions in licensing the Enloe Dam, infra note 266, the Council
wrote the FERC chairman requesting that (1) all FERC licenses and orders include explanations of how each program measure will be implemented or why it
would be impracticable to do so and that (2) FERC provide the Council and other
interested parties an opportunity to review and comment on all draft licenses and
orders. Letter from Dan Evans, Chairman of Northwest Power Planning Council,
to Charles Butler, Chairman of FERC (June 28, 1983).
131. 16 U.S.C. § 8251(b) (1982). See Letter from Lawrence P. Anderson, Director of the FERC Office of Electric Power Regulation, to Northwest Power Planning Council (undated) (noting that the "substantial evidence" requirement may
cause delay in implementation of a number of program measures and reminding
the Council that on August 13, 1982, Judge Grossman ruled against Grant
County's short haul transportation study).
132. The fishery agencies asked the Council to provide the same interim spill
levels at Corps of Engineers dams as at PUD dams. FISHERY AGENCY COMMENTS,
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ing to the Program, interim spill plans at Lower Monumental and
Ice Harbor Dams (dams without effective bypass systems) must
be implemented in a way "which will achieve a level of smolt survival at least comparable to that achievable by the best available
collection and bypass system.11 3 However, the Program also authorized the Corps of Engineers to continue its truck and barge
transportation program at Lower Granite and Little Goose
Dams.1 3' The National Wildlife Federation charged that this result was inconsistent with other measures calling for installation
31
of mechanical bypass systems.3
Numerous Corps of Engineers' studies are called for by the

Program.

3

Most of these studies are to be submitted to the

Council in November 1983, so they will measure success under
the unusually high flow conditions of 1983. The Program asked
the Corps of Engineers to make additional proposals for action at
supra note 44, at 27.
133. FISH AND WILDLIFE PROGRAM, supra note 3, § 404(b)(9), (11). The Ice
Harbor measure specifically states "comparable or better than" the best available
bypass. The Corps of Engineers objected to these provisions, complaining that
they would require them to "spill the entire river." Id. at app. 11-6.
134. Since 1968, the Corps of Engineers (with biological oversight by the
fishery agencies) has employed truck transportation to combat high dam-related
mortalities. In 1975, the transportation program was expanded to include all fish
that could be collected, and in 1977, barge transportation began. Since 1976, truck
and barge transportation has accounted for more than 87% of the steelhead and
75% of the chinook salmon survival on the Snake River. 1 FISH AND WILDLIFE
PROGRAM RECOMMENDATIONS,

supra note 34, at 333-36. Section 404(b)(8) of the

Program requires a study of the Snake River transportation program to be submitted by November 15, 1983. The section also promises to direct the Corps of
Engineers to study alternative screening and bypass systems at Lower Monumental and Ice Harbor Dams, if the Council determines that the current transportation program "would not be as effective as the best available screening and bypass

systems."

FISH AND WILDLIFE PROGRAM,

supra note 3, § 404(b)(8). However, the

Corps of Engineers recently indicated that its transportation studies will continue
"through 1985 at least," and reiterated its belief that any de-emphasis on transportation "will make it more difficult to achieve satisfactory levels of juvenile survival." CORPS OF ENGINEERS SUMMARY, supra note 82, at 7, 8.

135.

WILDLIFE FEDERATION COMMENTS,

supra note 45, at 19 (alleging that the

Council did not adequately explain its decision to deviate from the fishery coalition recommendations, which limited the transportation program as an interim or
emergency measure during low water years).
136. Basically, the program requires the agency to study the efficacy of its
own activities at various projects. E.g., FISH AND WILDLIFE PROGRAM, supra note 3,
§ 404(b)(1) (McNary), (4) (The Dalles), (6) (Lower Granite), (7) (Little Goose),
(10) (Ice Harbor).
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that time, but gave no further direction indicating what action
might be necessary. Finally, the Council sanctioned additional
transportation studies during 1983, calling for further action in
light of these studies.137 One option that apparently will not be
considered, however, is termination of the transportation program, since the Council authorized a study of the homing behavior of transported fish that will not be completed until November
1987.138

D.

Upstream Passage: Improving Adult Bypass

In contrast to its downstream bypass measures, the Program's upstream passage provisions were relatively uncontroversial, undoubtedly because they emphasized studies. 3' The fishery
coalition's recommendations asked for the establishment of spill
and flow criteria at each mainstem and tributary dam to attract
adult fish to fish ladders. The coalition also recommended im-0
proved operation and maintenance of the ladders themselves."
The Council adopted most of these recommendations and added
a study to assess the disease problems associated with adult pas137. Id. § 404(b)(19).
138. Id. § 404(b)(20). Studies analyzing the use of Squoxin to control preda-

tion of anadromous fish by squawfish (due November 1983) and the causes of juvenile mortality in mainstem reservoirs (due November 1987) are also authorized.
Id. § 404(c)(1)-(2). In addition to the provisions pertaining to the mainstem Columbia and Snake, the Program includes a number of provisions designed to study
the efficacy of existing bypass systems at tributary dams. Studies (most of which
are due to be completed by November 1983) are called for on the Marmot Dam
(Sandy River), the Sullivan Plant (Willamette Falls), Foster Dam (South Santiam
River), Lebanon Dam (South Fork of the Santiam), and the Walterville Canal
(McKenzie River). In addition, the Program calls upon FERC to require the Eugene Water & Electric Board to install "best available bypass" at its Leaburg Canal on the McKenzie River. Id. § 404(b)(12)-(17).
139. These studies have relatively short deadlines. See infra notes 142-45.

140.

FISH AND WILDLIFE PROGRAM,

supra note 3, § 602. Unlike the flows and

spills for juvenile migrants, which are provided in the spring (April 15-June 15),
adult spills and flows are most important during the summer and fall upstream
salmon migrant season (June to November, with peak'returns from July to September). However, steelhead migrate upstream from November 15 to April 15,
with peak returns in January. See id. at fig. 8. Moreover, it is the quality, not the
quantity, of flow and spill that is the key to providing optimum design attraction
flow at ladder entrances. For example, Dale Evans of the National Marine Fisheries Service reports that excellent adult passage occurred during the drought year
of 1977.
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sage facilities. 14 '
The Program calls for studies by the Corps of Engineers and
the mid-Columbia PUDs to determine optimum flows and spill
configurations for improving adult migrant passage at their
dams.4 2 The Corps of Engineers is directed to implement existing
fishway operating criteria, to resolve the problem of unreliable
pump gearboxes inhibiting auxiliary fishway flows, and to install a
new fish counting facility at The Dalles Dam. 4 3 Corps of Engineers' studies designed to resolve passage problems at the Green
Peter and Foster Dams complex on the Santiam and at the John
Day project on the mainstem Columbia are also authorized." 4
Finally, the Program prescribes a new adult trapping facility
at Portland General Electric's (PGE) Willamette Falls project
and a series of studies aimed at determining (1) the cause of pas141. Id. § 603.
142. Id. § 604(a)(1) (flow studies to assess impacts resulting from peak power
operations); § 604(a)(2) (spill configuration studies); § 604(a)(3) (studies of entrance flows at new fishways of dams with expanded powerhouses). The spill configuration studies are due in November 1983, the others in November 1984. The
suggestions of both the fishery agencies and PNUCC that the Council specify with
greater particularity the purposes, goals, and details of these studies were rejected
by the Council because it desired "to have all parties cooperate and consult on the
types of studies which will be necessary." Id. at app. 11-7. While certainly no one
would quarrel with this ideal, it must be pointed out that vehement disagreements
over the purposes, goals, and details of studies have characterized fishery agency
and utility confrontations in the past. See, e.g., NATURAL REsouRcES LAW INST., 13
ANADROMOUS FISH LAW MEMO 7 (May 1981); NATURAL RESOURCES LAW INST., 15
ANADROMOUS FISH LAW MEMO 14-15 (Aug. 1982) (discussing controversies involving mid-Columbia passage studies).
143. FISH AND WILDLIFE PROGRAM, supra note 3, § 604(b)(1)-(3). The studies
are all due in November 1983. The fishery agencies alleged that, although fishway
operating guidelines had been developed for all Corps of Engineers' projects, the
Corps of Engineers has failed to implement these guidelines at some projects. Id.

at app. 11-8.
144. Id. § 604(a)(4)-(5) (due in November 1983). Winter steelhead returns
have diminished alarmingly on the middle Santiam, and there continues to be
significant undocumented interdam losses between John Day and The Dalles
Dams on the mainstem Columbia. While some continue to believe that the latter
problem is due to illegal tribal fishing, the real cause is more probably due to poor
fish passage performance and tributary straying (especially to the colder Deschutes River). See NATURAL RESOURCES LAW INST., 21 ANADROMOUS FISH LAW
MEMO 14 (Mar. 1983). A recent National Marine Fisheries Service study concludes
that tribal poaching allegations cannot explain the extent of interdam losses. See,
e.g., Oregonian, Apr. 22, 1983, § D, at 7, col. 1 (citing study team leader Ken
Liscom).
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sage problems at PGE's Clackamas River Dams; (2) the best
available adult passage facilities at the Tumwater and Dryden
Dams on the Wenatchee River; (3) the extent of interdam losses,
especially between the mid-Columbia PUD dams; and (4) the
adult passage problems and disease
relationship 1 between
45
susceptibility.

E. Propagation:Preference for Wild Stocks
Because of the depressed state of many of the Columbia Basin's fish runs, reducing downstream transportation time (through
the Water Budget) and providing for safer dam passage (through
bypass systems, interim spills, and better adult passage) would
not be enough to restore the fishery. Substantial habitat rehabilitation, as well as natural and artificial propagation efforts, is necessary. Therefore, the Northwest Power Act authorized enhancement measures throughout the Basin.146 In fact, the real genius of
the Act may be its systemwide approach, which can compensate
145.

FISH AND WILDLIFE PROGRAM,

supra note 3, § 604(c)-(d). FERC was to

determine by June 15, 1983 whether Portland General Electric (PGE) is responsible for funding the Clackamas River studies; the Council determined that the utility would have to pay 16% of the costs of the Willamette Falls trapping facility.
Id. at app. 11-8. FERC responded on July 22, 1983 concerning the Clackamas
River projects, but failed to address the Council's question, stating only that
FERC reserved the right to take fish and wildlife remedial measures. Letter from
Quentin A. Edson, Director, FERC Division of Hydropower Licensing, to Northwest Power Planning Council (July 22, 1983). The disease study is to be completed by November 1983; the Tumwater and Dryden Dams studies by June 1984;
and the mid-Columbia interdam loss study by November 1984.
The fish passage facilities at Chelan County PUD's Tumwater and Dryden
projects have been the subject of litigation. In 1979, the Washington State Supreme Court ruled that, although WASH. REV. CODE ANN. § 75.02.060 (1962) requires owners of "dams and other obstructions" to "provide and maintain"
fishways at their own expense, this duty did not extend to reconstruction of existing fishways no longer supplying efficient passage. State Dep't of Fisheries v. Public Utility Dist. No. 1, 91 Wash. 2d 378, 588 P.2d 1146 (1979). This decision, however, does not directly speak to obstructions that never possessed fishways, nor
perhaps to situations where fishways were originally provided but clearly not
maintained, as in the case of Pacific Power & Light's Condit Dam on the White
Salmon River, see infra text accompanying note 168. According to BPA, this state
statutory duty may reduce ratepayer obligations to compensate nonfederal project
operators, infra notes 197 and 208.
146. Northwest Power Act § 4(h)(1)(A), 16 U.S.C. § 839b(h)(1)(A) (systemwide basis); § 4(h)(8)(A), 16 U.S.C. § 839b(h)(8)(A) (off-site enhancement
measures to compensate for system losses).
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for irreversible habitat damages to particular areas of the Basin
(such as the mainstem and upper Columbia and the middle
Snake) with off-site enhancement at locations of good or potentially good habitat (such as the Yakima Basin, the Hanford reach,
the Umatilla Indian Reservation, and a number of other tributaries with blocked passage, but prime habitat conditions).
In its recommendations to the Council, the fishery coalition
emphasized habitat improvements, including minimum flows and
rehabilitation of blocked passage, for better natural propagation
and improvements in hatchery technology and facilities."' 7 The
Council incorporated the thrust of these recommendations into
its Program,'s but added an important primary goal-the restoration of wild and natural stocks to preserve the genetic diversity
of the Columbia Basin's fish runs."4 To coordinate wild, natural,
147. FISH AND WILDLIFE PROGRAM, supra note 3, § 702.
148. Id. § 701:
Hydroelectric development has eliminated much of the natural spawning
and rearing habitat in the Columbia River system. Reservoirs created by
dams have inundated nearly all of the mainstem Columbia spawning
habitat. Although the Hanford Reach of the Columbia River and the Hells
Canyon area of the Snake River remain freeflowing, water level fluctuations
caused by power peaking operations adversely affect the use of these areas
for spawning. Fortunately, the Columbia River has a number of tributary
streams with good spawning and rearing habitat. Many of these streams can
be brought to their full propagation potential through habitat improvement. Other streams offer good habitat but currently are under-used by fish
mostly because of passage problems.
Hatchery propagation of anadromous fish has proven successful as a
means of supplementing the dwindling runs of naturally spawning fish in
the Columbia River system. Although hatcheries produce large numbers of
fish, important questions remain concerning selection of stock, disease,
quality of smolt, genetics, integration of hatchery propagation with natural
propagation, and, most important, where and when smolt should be released. . . . In fact, releasing large numbers of fish can actually be harmful
because hatchery fish compete with natural fish for a limited food supply
and habitat.
149. Id:
Maintenance of genetic diversity of stocks is essential to the vigor and survival of a species. A primary goal of the Council's program is to restore wild
and natural propagation of salmon and steelhead in the Columbia River
system. Fish that spawn naturally are subjected to constant selective pressures, resulting in an evolution toward strong, resilient, and diverse stocks.
Since each stream or drainage offers a different environment which influences the natural selection process, the fish stocks originating there will be
genetically unique to that drainage.
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and artificial propagation efforts 50 in a systemwide program emphasizing wild stocks, and to promote new low capital propagation efforts and improved hatchery operations, 1 the Council established a "Fish Propagation Panel."' 52 This panel is directed to

(1) inventory Columbia River tributaries, evaluate their potential
for supporting increased wild and natural propagation (through
improved flows and habitat and passage restoration), and set priorities; (2) develop measures to improve wild and natural propagation in the Yakima Basin; (3) formulate detailed hatchery propagation objectives and criteria that are consistent with natural
and wild propagation objectives; (4) establish a priority listing of
potential hatchery sites; and (5) coordinate all natural and hatch-

ery measures with efforts taken under the directives of the
Salmon and Steelhead Enhancement Act."s3
The Council's clear preference for wild and natural stock
propagation represents a significant departure from the recommendations of the fish and wildlife agencies, which considered artificial production to be "the most critical element to assuring
prompt recovery of spawning populations and the restoration of
productive fisheries."' 5 4 The agencies disputed the Council's as150. "Wild stocks" are genetically unique populations that have successfully
maintained production without supplementation from hatcheries; "natural stocks"
are propagated in rivers and streams, but originated from, or have been supplemented by hatcheries. Id. § 1600.
151. Id. § 703.

152. Id. § 704(a). The Council appointed seven members to the panel, all of
whom have experience in hatchery and natural production. They are: Richard
Whitney, Chairman (Univ. of Wash.); Wallace Hublou (Or. Dep't of Fish & Wildlife); Douglas Dompier (Columbia River Inter-Tribal Fish Comm'n); Conrad
Mahnken (Nat'l Marine Fisheries Serv.); James Johnson (Nez Pierce tribe); Ernest Salo (Univ. of Wash.); and Roy Hamilton (formerly with Pacific Power &
Light). See NORTHWEST POWER PLANNING COUNCIL, 2 NORTHWEST ENERGY NEWS
No. 1, at 8 (Mar.-Apr. 1983). The Council's draft program included two propagation teams: a natural team and an artificial team. In response to several comments, however, the Council consolidated both sets of functions into one panel to
ensure better coordination. See FISH

AND WILDLIFE PROGRAM,

supra note 3, at

app. 11-9. This consolidation also may ensure that the Council's emphasis on wild
and natural stocks over hatchery stocks is reflected in measures implementing the
Program.
153. FISH AND WILDLIFE PROGRAM, supra note 3, § 704(a)(2). See also id.
§ 703 (listing the standards established by § 120(d) of the Salmon and Steelhead
Enhancement Act, 16 U.S.C § 3321(d) (1982)); NATURAL RESOURCES LAW INST., 15
ANADROMOUS FISH LAW MEMO 8 (Aug. 1981).
154. FISHERY AGENCY COMMENTS, supra note 44, at 61. The agencies did sup-
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sertion that hatchery smolts compete with natural smolts'55 and
argued that dependence on natural production to the exclusion of
new large-scale hatcheries would not provide harvestable fish
runs.' 56 Noting the long lead time necessary to site, construct, and
bring on line new hatcheries, the agencies unsuccessfully sought
to alter the Council's presumption against major capital investments in new hatcheries. 57 The agencies were particularly critical
port the Council's emphasis on natural production, however, although they stated
that hatchery production "carefully selected to be compatible with existing natural production and stocks, must play a major role in th[e] enhancement process."
Id. at 50. The agencies suggested that hatchery production should be designed to
improve natural production and recommended that hatchery production proceed
for all upriver species (except for fall and summer chinook), irrespective of further
controls on the ocean harvest. Id.
155. Compare supra note 148 with FISHERY AGENCY COMMENTS, supra note
44, at 63 ("There is no evidence that hatchery fish released as migratory smolts
compete with naturally produced fish").
156. Id.
In streams located above seven or eight mainstem dams, current projections
of best possible survival rates through reservoirs and dams with bypass systems and enhanced flows, indicate that such runs might reproduce themselves, but could not support a significant harvest unless the runs are supplemented with hatchery smolts or natural survival is artificially
increased. . . . Data on present technology indicates that the average loss
per dam may be reduced at best to 15 percent. Dependence on natural production alone at that loss rate would not provide harvestable surpluses of
anadromous fish.
157. Id. at 66.
[O]nly through a vigorous hatchery program can the traditional fisheries
dependent on upriver runs and, impacted by the development of the hydropower system, be restored. Since a delay of 5 to 10 years is common, under
the best of circumstances for hatcheries to be sited, designed, and begin
production, it is imperative that the siting and design stages be implemented immediately.
But compare the Council's response:
The Council rejected the proposed language as it would call for hatchery
construction as a priority item equal to other program measures on
hatchery propagation. The Council has adopted the policy of emphasizing
natural propagation and habitat and passage improvement measures as well
as improved hatchery operation at existing facilities, before endorsing the
large capital expenditure associated with new hatchery construction.
.FISH AND WILDLIFE PROGRAM, supra note 3, at app. II-11. In effect, the agencies
were arguing for an approach to hatchery siting similar to the Council's "resource
options" approach to siting new power facilities (especially new hydropower facilities). See NATURAL RESOURCES LAW INST., 21 ANADROMOUS FISH LAW MEMO 12 n.8
(Mar. 1983). Although they did not succeed in having this principle included in
the Program, it is possible that the new Fish Propagation Panel, supra note 152
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of the Council's implication that the problems inherent in managing a mixed stock fishery (i.e., composed of both hatchery and
naturally spawned fish) and the lack of harvest management controls were as culpable for the decline of the upriver runs as damcaused habitat damage and peaking power operations.'5 Despite
these criticisms, the Council proceeded to promulgate program
measures aimed at ensuring the "adequacy" of harvest management controls before funding a hatchery in the Yakima Basin and
an acclimation pond at John Day Dam." 9
Specific program measures included studies aimed at establishing spawning flows for the critical mainstem areas of the Hanand accompanying text, will endorse such an approach in its priority list of potential hatchery sites, supra note 153 and accompanying text.
158. FISHERY AGENCY COMMENTS, supra note 44, at 62:
Mixed stock fisheries successfully operated for many years on upriver
stocks without causing depletion, prior to full hydroelectric development on
the mainstem Columbia and Snake rivers. Increasing dam mortalities
forced reduction and finally closure of all river fisheries on upriver stocks of
spring and summer chinook and sockeye. Since these species have not been
taken in the ocean in conjunction with large fisheries on fall chinook and
coho, recent depletion is due to the dams and not the fisheries. Fisheries on
naturally produced stocks of upriver fall chinook in conjunction with hatchery fall chinook has become a problem in recent years, but.even here, most
of the hatchery production was in place before extensive construction of
dams. The natural production of fall chinook in the Hanford Reach readily
handled the impact of mixed-stock fisheries in the ocean and the river and
its production actually expanded through the 1960's until the completion of
the John Day Dam in 1968, and the expanded powerhouse at The Dalles in
the early 1970's.
See also infra notes 214-17 and accompanying text.
159. See infra notes 174, 220-23 and accompanying text. The agencies objected to the Council's preoccupation with harvest management controls, stating:
Further restraints on historic tribal, sport and commercial fisheries as the
major means of maintaining upriver naturally produced runs is not an equitable means of resolving this problem. Rather, techniques for supplementing natural production with carefully selected, compatible artificially produced stocks need to be developed to maintain adequate spawning
escapement while supplying a harvest in mixed-stock fisheries. The availability of select stock fishing opportunity is limited. Therefore, mixed-stock
fisheries will occur and must be planned for.
FISHERY AGENCY COMMENTS, supra note 44, at 61-62. See also supra notes 154,
158. The Council, however, emphasized its desire to "move in the direction of a
known stock harvest, as compared to mixed stock harvests." FISH AND WILDLIFE
PROGRAM, supra note 3, at app. 11-8.
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ford reach on the mid-Columbia 60 and the Snake below Hells
Canyon Dam."' Although studies of tributary flow regimes were
authorized, the Program did not call for any immediate operational changes,1 2 except to direct the Bureau of Reclamation to
160. In effect, the Council deferred to the studies taking place under FERC's

mid-Columbia settlement agreement, regarding Hanford reach flows. See FISH AND
WILDLIFE PROGRAM, supra note 3, § 704(b)(1)-(4). The fish and wildlife agencies
maintain that between 20% and 40% of the quantified spawning habitat along
four miles of the Hanford reach below Priest Rapids Dam lies in areas inundated
only when flows exceed the 36 kcfs flow level required in Grant County PUD's
FERC license. FISHERY AGENCY COMMENTS, supra note 44, at 71. The National
Wildlife Federation complained that the Council omitted, without explanation, a
fishery coalition recommendation that would have limited proposed expansion of
the Priest Rapids and Wapanum Dams until adequate flow regimes were established. WILDLIFE FEDERATION COMMENTS, supra note 45, at 24. See supra note 130.
Recently, the fishery agencies and tribes argued to FERC that both the licensed 36 kcfs minimum flow and a 50 kcfs minimum flow proposed by Grant
County PUD were inadequate to protect spawning and rearing of fall chinook.
They alleged that some 700 salmon redds (nests) would be dewatered if a 50 kcfs
minimum were approved. The agencies and tribes argued for "stepped" spawning
flows composed of 36 kcfs, 50 kcfs, and 70 kcfs increments, gradually increasing as
habitat at lower levels is occupied. They also argued for 70 kcfs during hatching
and emergence (the stages of the life cycle most dependent on suitable flows), with
special provisions for adjusting flows depending on actual redd location, and a
detailed monitoring program. Fishery Agency Response to PUD Answer, Wash.
Dep't of Fisheries & Game, Or. Dep't of Fish & Wildlife, Nat'l Marine Fisheries
Serv., Yakima Indian Nation, & Umatilla Tribes, Public Util. Dist. No. 2 of Grant
County, No. E-9569 (FERC prehearing conference Jan. 11, 1982) (response dated
Oct. 6, 1983).
161. The Hells Canyon study, to be funded by BPA and completed by November 1983, aims to improve fall chinook and steelhead spawning by establishing

minimum flows and limits on river level fluctuations.

FISH AND WILDLIFE PRO-

supra note 3, § 704(b)(5). On the contention of Idaho Power Company that
any additional flows from its Hells Canyon complex will require compensation, see
supra note 92 and accompanying text; infra note 255.
162. The fishery agencies stated that further studies of flow guidelines for the
Willamette Basin were unnecessary, and that the Corps of Engineers needed to
GRAM,

implement the flows recommended by previous studies.

FISHERY AGENCY COM-

supra note 44, at 73. However, the Council refused to direct the Corps of
Engineers to do so, apparently sanctioning a five-year study of the issue. FISH AND
WILDLIFE PROGRAM, supra note 3, § 704(b)(6). Supplying no reason why the
recommended flows should not be implemented, the Council simply stated that
the Corps of Engineers' study (which will include annual reports) "does not constitute an unnecessary delay and will provide a firm and clear set of guidelines for
the establishment of Willamette Basin flows." Id. at app. 11-10.
An ongoing study ordered by FERC to establish flows on the north fork of the
Lewis River below the Merwin Dam and existing FERC-imposed flows from the
Pelton, Round Butte, and Powerdale Dams was also sanctioned. In addition, the
MENTS,
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use 6000 acre-feet of uncontracted storage in its McKay Reservoir
to enhance Umatilla River flows."' One of the Program's most
important studies will evaluate the feasibility of improving fish
flows throughout the Columbia Basin by (1) modifying flood control requirements, (2) developing new storage dams, or (3) using

uncontracted water in existing storage dams.'" Such modifications could make the agency and tribal flow recommendations
1
feasible on the Snake.

65

Other enhancement measures concerned temperature control
studies at Detroit Dam on the north fork of the Santiam River

and the Dworshak Dam on the Clearwater River, and the installation of temperature control devices on the Cougar and Blue River
Dams in the upper McKenzie Basin.' ss Lists of habitat improveCouncil endorsed the flows contained in a 1977 FERC settlement agreement concerning the Mayfield Dam. Finally, the Council directed FERC to have the Eugene Water & Electric Board begin studying flows from its Leaburg and
Walterville projects on the McKenzie River, the largest producer of spring chinook in the Willamette Basin. Id. § 704(b)(9)-(13). On January 10, 1983, the
Washington Departments of Fisheries & Game and Pacific Power & Light agreed
to a flow regime from the Merwin Dam. See FERC Docket No. 935, 2791 (Jan. 10,
1983).
163. FISH AND WILDLIFE PROGRAM, supra note 3, § 704(b)(15).
164. Id. § 704(b)(14). No date is provided for the completion of this study.
Nor is it entirely clear who will be responsible for conducting it, although presumably the study will be conducted in consultation with the fishery agencies and
tribes. See id. § 1304(c). There is also no specific provision for public review and
comment. Furthermore, the Council's comment accompanying the measure seems
to indicate that the study's emphasis will be on the feasibility of new storage
projects (e.g., in the Yakima Basin and the Weiser River project in the Snake
Basin), not on employing existing facilities for optimum use. Cf. supra note 104
and accompanying text. The Corps of Engineers will complete a feasibility study
of the Galloway site on the Weiser River in 1984, with a final report due in 1985.
CORPS OF ENGINEERS SUMMARY, supra note 82, at 15.
165. See supra notes 73, 98-99 and accompanying text.
166. FIsH AND WILDLIFE PROGRAM, supra note 3, § 704(c). Dr. Jack Stafford
of the University of Montana contended that the draft program's temperature
control measures were too brief and vague, since a stream's thermal regime is its
most important attribute. In response, the Council noted that no specific measures
regarding temperature controls were recommended. Id. at app. II-10. Perhaps
such measures should be the subject of program amendments. The Corps of Engineers has stated recently that installation of temperature control devices at Detroit Dam must be preceded by NEPA actions "because of the expected impacts
on reservoir recreation and other possible non-fishery impacts downstream (such
as municipal water supply systems)." CORPS OF ENGINEERS SUMMARY, supra note
82, at 15. The Corps of Engineers also stated that the earliest that temperature
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ment and passage restoration projects were also included in the
Program. Although the Council gave its Fish Propagation Panel
the task of prioritizing these projects and devising schedules and
project details, 167 it specifically directed that FERC order Pacific
Power & Light to immediately design upstream and downstream
passage facilities at Condit Dam on the White Salmon River.6 8
Artificial propagation measures included an evaluation of the
effectiveness of existing hatcheries, as well as a survey of potential hatchery sites.18 9 In addition, the Council called for a
basinwide study of upriver sites suitable for releasing lower river
hatchery fish. Based on that study, the Council promised a comprehensive reprogramming plan by April 1984.170 Improving the
effectiveness of existing hatcheries was given priority over new
hatcheries,' 7 ' and the Council authorized a number of studies
control devices could be installed at Cougar and Blue Dams would be 1988, three
years later than called for in the Program, id. at 15-16, and suggested that use of
ratepayer funding for such devices would constitute an "unauthorized augmentation of appropriations." See infra notes 204-06 and accompanying text.
167. FISH AND WILDLIFE PROGRAM, supra note 3, § 704(d)-(e), Table 2 (John
Day Basin), Table 3 (Salmon and Clearwater Basins), Table 4 (Deschutes, Clackamas, Hood, Grand Ronde, and Entiat Rivers), Table 5 (passage restoration
projects). The Council expressed support for the Bureau of Reclamation's feasibility studies of additional dams in the upper John Day and Umatilla Basins. Id. §
704(d)(2).
168. Id. § 704(e)(2). The Portland Anglers Club and the Clark and Skamania
County Flyfishers suggested that flows be established for the Clackamas and Mollala drainages, and that the Council address the problem of spring chinook passage at Mill River Dam. The Council declined to do so because such measures
were not submitted as program recommendations; however, it suggested the possibility of program amendments concerning these measures. Id. at app. 11-12.
169. Id. § 704(f) (due June 1, 1984). See also id. § 704(h)(2) (study of hatchery rearing facilities due Nov. 15, 1984).
170. Id. § 704(g). On May 27, 1983, the Columbia River Inter-Tribal Fish
Commission and the Warm Springs and Yakima Indian tribes submitted a Freedom of Information Act request to the National Marine Fisheries Service, seeking
all records relating to the selection of 33 existing and 14 proposed hatcheries
funded under the Mitchell Act, 16 U.S.C. §§ 755-57 (1982). The tribes seek this
data to gain a better understanding of how the Mitchell Act has been interpreted
and implemented to assist them in making recommendations to the Council concerning this reprogramming plan. (Since 1949, the Act has supplied federal funds
for fishery mitigation efforts related to Columbia River dam construction.) Letter
from T. Weaver & H. Arnett to Dale Evans 2 (May 27, 1983) (Freedom of Information Act request). See generally also COLUMBIA RIVER INTER-TRIBAL FISH
COMM'N, THE MITCHELL ACT: AN ANALYSIS (June 1981).
171. FISH AND WILDLIFE PROGRAM, supra note 3, § 704(h)(1).

Electronic
copy available
https://ssrn.com/abstract=2977038
Electronic
copy available
at:at:https://ssrn.com/abstract=2977038

ENVIRONMENTAL LAW

[Vol. 14:277

designed to assess or improve hatchery effectiveness. "' Only
three major hatchery facilities were included in the Program: ju-

venile release and adult collection and holding facilities on the
Umatilla Indian Reservation, an acclimation pond above the John
Day Dam, and a hatchery on the Yakima Indian Reservation. "'
Furthermore, the latter two projects were conditioned on the
Council's finding that harvest management controls are "adequate.' 17 4 In contrast, the Council sought to encourage construction of "low capital" propagation facilities, particularly on the
Nez Perce Indian Reservation where there are more than 300
miles of suitable fish habitat.'7 The Program also called for stud-

ies on the feasibility of planting hatchery-reared chinook stocks
as a supplement for naturally-produced stocks on the upper
mainstem Columbia and Snake drainages and along the Willamette. ' Finally, a study of the potential use of some hatchery fish
77
to develop a "known stock" fishery was authorized.
F.

Yakima Basin Enhancement: A Question of Funding

The Yakima Basin was singled out for special attention,
partly because of a lack of water to satisfy both fishery and irrigation needs, but also for its considerable potential for off-site enhancement.'7 The fishery coalition recommended construction of
172. Id. § 704(h)(3) (assessment of Columbia Basin stocks to ensure maintenance of genetic integrity in Columbia River hatcheries); § 704(h)(4) (study on
diagnosis and control of diseases in hatcheries); § 704(h)(5) (study to develop a
smolt survival index).
173. Id. § 704(i)(1)-(3).
174. Id. § 504(b)(2)-(4). In addition, the John Day acclimation pond was conditioned on a commitment to reprogram lower river hatcheries. See supra note
170 and accompanying text. See also infra notes 218-24 and accompanying text.
175. Id. § 704(j) (authorizing BPA funds to develop and test low cost, smallscale propagation facilities and citing the major advantages of these facilities as
(1) smaller water supply requirements and (2) ready adaptability to individual
drainages, fostering conservation of gene pools). The fishery agencies noted that
low cost, small-scale facilities have yet to be evaluated, while large-scale hatcheries
have proved to be cost effective. They further argued that small-scale facilities
should be compared to large-scale facilities in terms of cost effectiveness, and in
the interim, large hatcheries should be constructed "where water supply allows,
because they have proven value." FISHERY AGENCY COMMENTS, supra note 44, at
63.
176. FISH .AND WILDLIFE PROGRAM, supra note 3, § 704(k)(1)-(2).
177. Id. § 704(k)(3) (due Nov. 15, 1984); see also supra note 159.
178. FISH AND WILDLIFE PROGRAM, supra note 3, § 901.
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the proposed Bumping Lake enlargement project to help overcome some of the Yakima Basin's water supply limitations.7 9 The
Council decided not to endorse any specific project, however,
pending completion of ongoing studies of (1) alternative storage
sites (being conducted by the federal Bureau of Reclamation and
the Washington Department of Ecology) and (2) flow requirements for anadromous fish (being conducted by the United States
Fish and Wildlife Service).180 The Program endorsed "additional
storage incorporating appropriate cost-sharing arrangements,"181
and the Council promised to consult with water users to develop
18 2
more efficient water use practices.
179. Id. § 902. Nevertheless, it is clear that additional storage is not the only
way to combat water supply problems in the Yakima Basin. As the Council notes,
"change[s] in existing storage operations or water management functions" could
help alleviate tensions between fisheries' needs and consumptive uses. Id. § 901.
Such changes may come as a result of the Council's consultation efforts, infra note
182 and accompanying text, or perhaps as a result of the adoption by Washington
courts of the "public trust" reasoning employed in the California Supreme Court's
Mono Lake decision. See National Audubon Soc'y v. Superior Court, 33 Cal. 3d
419, 658 P.2d 709, 189 Cal. Rptr. 346 (1983), summarized in NATURAL RESOURCES
LAW INST., 21 ANADROMOUS FISH LAW MEMO 15 (Mar. 1983). See also Sax, Some
Thoughts on the Decline of Private Property, 58 WASH. L. REv. 481 (1983).
180. FISH AND WILDLIFE PROGRAM, supra note 3, § 903. The Council stated
that the primary purpose of any new storage "should be to provide sufficient flows
to allow rebuilding of anadromous fish populations and to protect resident fish."
Id. This comment drew criticism from the Washington Farm Bureau, the federal
Bureau of Reclamation, and the Washington Department of Ecology, which want
new storage dedicated to irrigation. See id. at app. 11-14. The Council also promised to evaluate reregulating dams "to provide maximum flexibility in managing
the additional stored water." Id. § 904(a)(1). The fishery agencies opposed reregulating dams in the Yakima Basin because such dams are employed to minimize
the impacts of power operations on fisheries-and power operations are not the
primary problem in the Yakima Basin. FISHERY AGENCY COMMENTS, supra note 44,
at 96.
181. FISH AND WILDLIFE PROGRAM, supra note 3, § 904(a)(2). Note that this
measure addresses only cost-sharing for additional storage; it does not require
cost-sharing for passage and habitat restoration measures. But see id. § 1304(e),
discussed infra note 191 and accompanying text.
182. Id. § 904(a)(3). Although it has no authority over irrigation practices (see
Northwest Power Act § 10(h), 16 U.S.C. § 839g(h)), the Council noted that it
would monitor implementation of § 210 of the Reclamation Reform Act of 1982,
43 U.S.C.A. § 390aa (West Supp. 1983), requiring (1) the Secretary of the Interior
to encourage full consideration and incorporation of prudent and responsible
water conservation measures by nonfederal irrigators where shown to be economically feasible; (2) the development of water conservation plans by irrigation districts with repayment or water service contracts; and (3) the Secretary of the Inte-
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Specific measures included a directive to FERC to order Pacific Power & Light to install best available fish screens at its
Wapatox Dam by February 1984, the promise of minimum flows
at Wapatox Dam and the Bureau of Reclamation's Prosser and
Roza Dams (based on the Fish and Wildlife Service flow study),
and structural modifications at both Roza and Prosser Dams."8 3 A
list of passage problems and needed corrections at irrigation facilities was provided, with priority given to facilities in the lower
river. 184 Finally, the Program called for an evaluation of the feasibility of reintroducing anadromous fish runs above the Cle Elum
Dam and promised support for a hatchery on the Yakima Indian
Reservation when the Council determines the adequacy of harvest
management efforts.180
Implementing the Yakima Basin measures has proved controversial because of questions concerning the apportionment of
enhancement costs. Although the Act authorizes off-site enhancement measures (for example, at nonpower dams and irrigation
canals) as compensation for systemwide losses, it forbids charging
ratepayers with costs in excess of those attributable to the development and operation of the power system. ' In other words, enrior to enter into memoranda of agreement with relevant federal agencies to help
assist in implementing water conservation measures. FISH AND WILDLIFE PROGRAM,
supra note 3, § 904(a)(4).
183. Id. § 904(b), (c)(1)-(2). Pending completion of the Fish and Wildlife Service's flow study, supra note 180 and accompanying text, the Council stipulated it
would support interim flows if more detailed data and information were provided
by the fishery agencies and tribes. Id. § 904(c)(2).
184. Id. § 904(d)(2)-(4), Table 6. In addition, a study to evaluate relocation of
juvenile fish screens at the Ellensburg Town Diversion Dam was required. Id. §
904(d)(5). A most welcome development involving one of the projects listed in
Table 6 concerns the Naches Cowiche Dam on the Naches River. The City of
Yakima recently proposed to the Council that the installation of fishery facilities
at the project be accelerated to proceed simultaneously with the City's planned
rehabilitation work on the dam, saving the region an estimated $218 million. See
Letter from Dennis Covell, City of Yakima Director of Engineering and Utilities,
to Keith Colbo, Chairman of the Council's Fish and Wildlife Committee (June 7,
1983). BPA has cited this letter (which offers city funds for part, but not all, of
the cost of the project) as justification for providing no funds for the project. See
infra note 197 and accompanying text.
185. FISH AND WILDLIFE PROGRAM, supra note 3, § 904(d)(6), (e).
186. Northwest Power Act § 4(h)(5), (8)(A), 16 U.S.C. § 839b(h)(5), (8)(A)
(off-site enhancement measures to compensate "for losses arising from the development and operation of the Columbia River and its tributaries as a system");
§ 4(h)(8)(B), 16 U.S.C. § 839b(h)(8)(B) (electric power consumers' liability limited
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hancement measures at nonpower projects may be funded
through the Program so long as the measures are compensation
for power system-caused losses, taken as a whole.18 7 Unfortunately, the Council was unable to determine the extent of fish and
wildlife losses attributable to power system development and operations in the time period that Congress set for program approval."'8 The Council designed the Program's measures in light
of the Act's intention to limit ratepayer liability 8 ' and commissioned a study to determine losses attributable to the hydroelectric system."'0 A related problem is that the Act anticipates some
nonratepayer funding of measures at federal dams; costs are to be
allocated under existing accounting procedures by BPA in consultation with the Corps of Engineers and the Bureau of Reclamation. 91 Quick implementation of the Program's Yakima Basin
measures has been jeopardized because of the way these federal
agencies have interpreted the provisions relating to the funding of
enhancement measures.
Although the Council designated BPA as the funding source
for nearly all the Yakima Basin measures, BPA's 1984 fiscal year
rate base proposal includes revenue sufficient to cover only about
five percent of the estimated 1984 cost of the Council's highest
priority projects.192 BPA's justifications for its position amount to
to power system impacts).

187. Id. § 4(h)(10)(A), 16 U.S.C. § 839b(h)(10)(A) (BPA's fish and wildlife
expenditures limited to effects of development and operation of hydroelectric system). See infra note 303. Any enhancement measures that are not in compensation for hydroelectric systeri* losses are to be coordinated with power-related enhancement measures through interagency agreements. Id. § 4(h)(8)(C), 16 U.S.C.

§ 839b(h)(8)(C).
188. FISH AND WILDLIFE PROGRAM, supra note 3, § 201; cf. supra notes 49-51
and accompanying text (rejection of pre-McNary goal).
189. Id. §§ 101, 108, 200.
190. This study, being conducted by the fishery agencies and tribes, is actu-

ally part of the "goals study," due in April 1984. Id. § 201(3)-(5). See also id. at
app. 11-15 (PNUCC suggestion that non-power entities contribute to enhancement
costs, and that ratepayers be given appropriate credit for off-site enhancement
measures in the Yakima Basin against their responsibilities elsewhere); supra
notes 58-66 and accompanying text.
191. Northwest Power Act § 4(h)(10)(C), 16 U.S.C. § 839b(h)(10)(C). See also
FISH AND WILDLIFE PROGRAM, supra note 3, § 1304(e)(2) (BPA to initiate discussions with federal project operators to determine "most expeditious means" of
funding program measures).

192. BPA included only $149,000 of the estimated $3 million cost of pre-engi-
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a self-fulfilling prophecy - BPA concluded that it could not fund
all of the measures because it did not want to.' First, the agency
claimed that some projects were not included because it interpreted an interagency implementation report differently than the
fishery agencies and the tribes (who prepared it), or the Council. 9 4 Second, BPA asserted that implementation of many mea-

sures will require congressional authorization and satisfaction of
federal procurement and environmental requirements. The
agency concluded that the time involved in securing congressional
and administrative approval obviated the need for including the
cost of those measures in its rate base.1 95 Third, it alleged that
measures at certain projects would be more appropriately funded
indirectly through "repayment" rather than directly through its
rate base.'"6 Finally, the agency interpreted the Northwest Power
neering and design of the Council's eight highest priority projects. For fiscal year
1985, BPA included less than $1.2 million of the estimated cost of $16.2 million.
See BONNEVILLE POWER ADMIN., U.S. DEP'T OF ENERGY, ADMINISTRATOR'S RECORD
OF DECISION: 1983 FINAL RATE"PROPOSAL 85 [hereinafter cited as 1983 BPA RATE
CASE DECISION].

193. BPA's position in its rate case is not unexpected. Earlier, the agency
claimed that it was not bound by the Fish and Wildlife Program because Congress
failed to include "a clear and convincing waiver of federal supremacy" in the
Northwest Power Act. See Risk Management Lessons, supra note 22, at 766
n.116; see also supra note 101; infra notes 210, 312, 333.
194. 1983 BPA RATE CASE DECISION, supra note 192, at 85-87 (concluding
that a "Preliminary Implementation Plan and Draft Team Report" had not been
revised, despite contrary assertions by the Columbia River Inter-Tribal Fish Commission and the National Marine Fisheries Service). See also id. at 394 (Council
concurrence with tribes).
195. Id. at 86 (concerning the Sunnyside and Wapato projects).
196. The 1974 Federal Columbia River Transmission Act, 16 U.S.C. §§ 838838k (1982), which placed BPA on a self-financing basis, reinforced the agency's
obligation to repay the federal treasury for the power share of the federal government's investment in Columbia Basin hydroelectric projects. These costs include
fish and wildlife costs. See Bonneville Power Admin., Responses to the Planning
Council's Questions Regarding Bonneville's Interpretation of Its Fish and Wildlife
Authorities As Bears on the Yakima Basin Fish Enhancement Program 2 (Sept.
28, 1983) [hereinafter cited as BPA Responses]. BPA prefers repayment, rather
than direct capital funding through rates, because repayment allows the costs to
be amortized over a period of years. See infra notes 295-97 and accompanying
text. BPA also has been quite successful at avoiding repayments since instituting
a complicated repayment study procedure in the middle 1960's. See Blumm, The
Northwest's Hydroelectric Heritage: Prologue to the Pacific Northwest Electric
Power Planning and Conservation Act, 58 WASH. L. REV. 175, 215 (1983) (net
BPA repayments of $0 in the 1970's). By 1983, BPA's cumulative repayment obligations stood at more than $7 billion.
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Act as barring BPA funding of fish and wildlife measures where
197
there is any possibility of securing alternative financing.
As a consequence of its "absolute, utter frustration" with
such BPA positions,9 8 the Council formulated a series of questions for BPA to answer regarding its interpretation of its funding
obligations in the Yakima Basin.199
' BPA's answers reveal a crabbed interpretation of the Northwest Power Act. The Act should
be interpreted to reauthorize all Columbia Basin hydroelectric
projects for fish and wildlife purposes. 0 In fact, the Act directed
BPA to fund fish and wildlife measures consistent with the Fish
and Wildlife Program.201 Regrettably, BPA's interpretation is not
197. See, e.g., 1983 BPA

RATE CASE DECISION,

supra note 192, at 88 (candidly

admitting BPA reliance on "oral representations" concerning the availability of
federal appropriations, in the case of the Easton and Horn Rapids projects, and a
"secondhand report" concerning the availability of local funds, in the case of the
Naches Cowiche project).

198. See

NORTHWEST POWER PLANNING COUNCIL,

2

NORTHWEST ENERGY NEWS

No. 3, at 7 (July-Aug. 1983).
199. See RPA Responses, supra note 196.
200. Northwest Power Act § 2, 16 U.S.C. § 839(2) lists one of the six basic
purposes of the Act:
to protect, mitigate, and enhance the fish and wildlife . . . particularly
anadromous fish which are of significant importance to the social and economic well-being of the Pacific Northwest and the Nation and which are
dependent on suitable environmental conditions substantially obtainable
from the management and operation of the Federal Columbia River Power
System and other power generating facilities on the Columbia River and its
tributaries.
201. Northwest Power Act § 4(h)(10)(A), 16 U.S.C. § 839b(h)(10)(A), states:
The Administrator shall use the Bonneville Power Administration fund
and the authorities available to the Administrator under this Chapter and
other laws administered by the Administrator to protect, mitigate and enhance fish and wildlife to the extent affected by the development and operation of any hydroelectric project of the Columbia River and its tributaries
in a manner consistent with the [Northwest Conservation and Electric
Power Plan] . . . the [Columbia Basin Fish and Wildlife Program] and the
purposes of this Act.
(Emphasis added). A nonlawyer might interpret this provision as requiring the
BPA administrator to do everything possible to fund implementation of the Fish
and Wildlife Program. Some lawyers would concur. See, e.g., Sierra Club v.
County of Almeda, 73 Cal. App. 3d 572, 140 Cal. Rptr. 864 (1977) (consistency
requires documentation in the administrative record that land use decisions are
closely attuned to comprehensive plans); Baker v. City of Milwaukee, 17 Or. App.
89, 520 P.2d 479 (1974) (consistency imposes an affirmative duty to act as well as a
negative duty to refrain from acting). But creative legal minds at BPA have asserted the following impediments to funding the measures contained in the Coun-
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so straightforward. The agency admitted that, in theory, the
Northwest Power Act gave it the authority to pay the capital construction costs of the Program's fish passage facilities, so long as
the facilities cost less than one million dollars.202 BPA also acknowledged that it possessed authority to contract with other
agencies to implement program measures.2 0

3

Nevertheless, BPA

concluded that it has no authority to fund measures such as those
called for in the Yakima Basin. According to these answers, BPA
is hamstrung, not only by its own interpretation of certain provisions of the Act, but also by the obscure federal doctrine prohibiting "augmentation of appropriations. 9204
BPA concluded that federal projects without authorized fish
facilities, ironically, are in the best implementation position because BPA may transfer funds to the federal project operators if
they are willing to accept the money.205 Incredibly, federal
projects that do have authorized fish facilities cannot benefit from
BPA ratepayer funding without further congressional approval.
BPA pointed out that this implausible result is due to a Corps of
Engineers' legal opinion also embraced by the Bureau of Reclamation.20 In addition, nonfederal projects in the Yakima Basin
cil's Program:
The word "shall" does not impose on the Administrator an obligation to
implement the program per se, but instead to "protect, mitigate, and enhance" fish and wildlife "in a manner consistent with" the program. Section
4(h)(10)(A) also creates a mandatory duty on the Administrator to consider
factors other than the Fish and Wildlife Program, including assurance to
the Pacific Northwest of an adequate, efficient, economical and reliable
power supply.
1983 BPA RATE CASE DE ISION, supra note 192, at 81. This interpretation is an
unfortunate reminder that, while the Northwest Power Act's legislative history
promised "coequal status" of fish and wildlife with hydropower (see Fulfilling
Parity, supra note 2, at 137, 155), legislation cannot promise coequal statutory
interpretation from recalcitrant administrators.
202. Northwest Power Act § 4(h)(10)(B), 16 U.S.C. § 839b(h)(10)(B), requires
expenditures for capital facilities costing over $1 million and an expected life of
fifteen years or more to be specifically approved by Congress. However, BPA has
opined that it may fund predesign work of such facilities, if it determines that (1)
the need is urgent and (2) the risk of congressional rejection is low. BPA Responses, supra note 196, at 5.
203. Economy in Government Act, 31 U.S.C.A. § 1535 (West 1983). See BPA
Responses, supra note 196, at 12-13.
204. 31 U.S.C. §§ 1301, 1347 (1976 & Supp. V 1981). See infra note 206.
205. BPA Responses, supra note 196, at 12-13.
206. Id. at 8, 12 (citing Letter from Rebecca B. Ransom, Corps of Engineers'
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cannot benefit from Northwest Power Act funding, according to
BPA, because section 4(h)(10)(A) of the Act, limiting BPA expenditures to those not "authorized or required from other entities under other agreements or provisions of law," ' 7 contemplates
funding Yakima Basin measures under a largely ineffective Washington State statute. 08s Federal projects included within the Federal Columbia River Power System are in an even more unfavorable position because BPA considers fishery measures at these
projects ineligible as off-site enhancement. According to BPA,
'
such measures must await congressional authorization. 09
Pacific Division Assistant Counsel, to Janis E. Chrisman, Associate Counsel of
Northwest Power Planning Council (Mar. 29, 1983) and Letter from L.W. Lloyd,
Pacific Northwest Director of the Bureau of Reclamation, to Peter Johnson, BPA
Administrator (Sept. 27, 1983)). Ms. Ransom concludes that § 4(h)(10)(A) of the
Northwest Power Act, supra note 201, does not manifest a "clear intention to
override" 31 U.S.C. §§ 1301, 1347, which restrict transfer funding between agencies to purposes authorized by Congress. The thrust of the Corps' Assistant Counsel's opinion is that the Corps of Engineers (and, by analogy, the Bureau of Reclamation) may not accept funds to carry out purposes that it was previously
authorized to perform unless Congress specifically says so. To do otherwise, according to the opinion, would enable an agency to augment its appropriations
without congressional authorization, presumably usurping the congressional intent. The opinion never mentions § 4(h)(11)(A)(ii) of the Act, 16 U.S.C. §
839b(h)(11)(A)(ii), which requires the Corps of Engineers and the Bureau of Reclamation to exercise their authorities "taking into account at each relevant stage
of their decisionmaking processes to the fullest extent practicable" the Council's
program. Nor does the opinion mention the fact that the administrative decisions
it cites as authority, 23 Comp. Gen. 694 (1944), 57 Comp. Gen. 662 (1978), 59
Comp. Gen. 415 (1980), all involve protecting the pocketbook of the federal taxpayer. In this instance, however, the federal taxpayer (funding the Corps of Engineers and the Bureau of Reclamation) is being saved money by the willingness of
the regional ratepayer (through the Council) to fund the cost of Yakima Basin
facilities. Regional ratepayer liability is a more equitable means of financing such
costs, since the ratepayers have derived the power benefits of the dams that have
caused the fishery's problems. Cf. infra note 310 (discussing BPA's decision to
allocate Fish and Wildlife Program costs exclusively to its preference customers,
allegedly on the grounds that they are the only "assured beneficiaries" of the hydroelectric system).
207. Northwest Power Act § 4(h)(10)(A), 16 U.S.C. § 839b(h)(10)(A).
208. BPA Responses, supra note 196, at 8 (citing WASH. REv. CODE §§
75.20.040, .060, .061 (1962)). But see B. BROWN, MOUNTAIN IN THE CLOuDs: A
SEARCH FOR THE WILD SALMON 67-74 (1982) (illustrating the ineffectiveness of provisions such as these); supra note 145 (ineffectiveness of fish passage at Condit,
Dryden, and Tumwater Dams).
209. BPA Responses, supra note 196, at 13 (alleging that § 4(h)(10)(C) of the
Act placed "a ceiling on BPA contributions"). Presumably, such "contributions"
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This asserted need for federal legislation has produced widespread regional cooperation in drafting provisions that would
overcome these alleged obstacles. 1 While this cooperation is welcome, it is not at all clear that additional legislation is required.
The alleged need for further congressional direction reflects a
narrow reading of the spirit, if not the letter, of the Northwest
Power Act."' If the process of securing this legislation delays implementation efforts, the intent of both Congress and the Council
will be contravened.
G. Ocean Survival: Influencing Harvest Management
The fishery coalition made no recommendations regarding restrictions on ocean harvest because it believed that this issue was
beyond the Council's scope of authority."" Since one measure of
the success of its Program will be the number of adult fish returning to spawn, however, the Council included provisions to ensure adequate escapement levels from the ocean fisheries, while
recognizing that it lacked authority to impose harvest management controls."'3
Ocean survival is directly related to the mixed stock character of the ocean fisheries. Since hatchery stocks can be harvested
will be only in the form of repayment, see supra note 196.
210. These provisions have been drafted as amendments to the East Selah
Reregulating Dam Authorization; they are designed to overcome BPA's and the
Bureau of Reclamation's concerns that transferring ratepayer dollars to fish
projects at Bureau projects would somehow subvert the will of Congress. While
the willingness of the region's power and fishery interests to support such legislation is commendable, it clearly would have been unnecessary had BPA, the Corps
of Engineers, and the Bureau of Reclamation interpreted more liberally the scope
of authority provided them under the Northwest Power Act, see supra text accompanying note 200. Perhaps their narrow construction was predictable, however, given their unwillingness to acknowledge any authority at all to protect
anadromous fish in the era before the passage of the Northwest Power Act. See
Hydropower vs. Salmon, supra note 57, at 221-22 n.43; cf. id. at 256-97 (supplying
a variety of reasons why federal water managers had not only sufficient authority,
but arguably the obligation to protect anadromous fish in the pre-1980 era).
211. See, e.g., supra note 201.
212. E.g., FISHERY AGENCY COMMENTS, supra note 44, at 50.
213. FISH AND WILDLIFE PROGRAM, supra note 3, § 501(a). Authority to set
harvest management controls rests with the states (in-river and within three miles
of their coasts), with the Pacific and Northwest Pacific Fishery Management
Councils (beyond three miles in United States waters), and with the Canadian
government (British Columbia). Id. § 501(b).
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much more heavily than natural and wild stocks and still reproduce, harvest managers are faced with a recurring dilemma:
either regulate to optimize hatchery harvests while overharvesting
wild stocks or regulate to protect wild stock escapement while underharvesting hatchery stocks. 214 Despite painful cutbacks in the
ocean fisheries in recent years,2 15 the proclivity of ocean harvest
managers has been to emphasize the former course of action to
the detriment of the Columbia Basin's wild stocks. It must be emphasized, however, that the hydroelectric system has played a
central role in the trend toward a mixed stock fishery. For years,
hydroelectric projects were sanctioned on the assumption that
fish ladders and hatcheries (usually sited in the lower tributaries)
could compensate for any dam-caused losses."" The existence of
seventy salmon and steelhead hatcheries in the Columbia Basin217
is in large measure a consequence of this assumption.
The necessity of coordinating harvest management controls 218 with upriver enhancement efforts to ensure meaningful
restoration of upriver stocks justifies the Council's concern with
the adequacy of harvest management controls and its determination to consult on a regular basis with harvest regulators.219 Nev214. See id. § 703.
215. For example, the Council notes that Alaska, British Columbia, and
Washington have instituted programs to reduce ocean vessel licenses, while Oregon and California have imposed moratoria on new licenses. Id. § 501(c).
216. See supra note 124. For a highly readable account of this tragic scenario
in western Washington streams, see B. BROWN, supra note 208, at 62-108. The
fishery agencies point out that the dams have exacerbated the harvest management problems of the mixed stock fishery:
The construction and operation of Columbia River and tributary hydroelectric dams has led to reduced habitat and poor migration conditions. The
resultant reduced survival of juvenile salmon reaching the ocean has seriously compounded ocean fishery management. Many upriver stocks formerly supported healthy in-river and ocean fisheries. Much of the harvestable surplus which formerly existed with these stocks is now "harvested"
annually by dam mortality. This "harvest" in addition to mixed stock harvest in the traditional fisheries has lead [sic] to the difficulty in adequate
harvest rate control.
FISHERY AGENCY COMMENTS, supra note 44, at 49.
217. Id. at 82.
218. In response to numerous comments, see id. at 52, pointing out that sockeye and steelhead are not harvested in the ocean (and spring chinook only minimally), the Council expanded its focus of concern to encompass both ocean and
in-river harvests.
219. FISH AND WILDLIFE PROGRAM, supra note 3, § 504(a) (consultation with
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ertheless, questions remain about the wisdom of the Council's decision to withhold funding of capital facilities at John Day Dam
and on the Yakima Indian Reservation until it determines that
"adequate controls" are imposed on the ocean and river
fisheries.220 The Council has neither the legal authority nor the
staff to evaluate harvest management controls. It has established
no criteria by which to make such determinations, although it
promised to establish production goals that "may provide a basis
for determining the adequacy of controls" in the future.2 2 Until
such goals are formulated, these promised enhancement facilities
22 2-a
apparently will not be funded
situation that the Colville
2 '2 3
tribe labeled a "catch-22.

Despite these questions regarding the Council's approach to
harvest management, ocean survival is a prerequisite to enhanced
upriver runs. There is little question that the ocean harvest has
been excessive in the past, and perhaps the Council can help to
influence reductions in the ocean harvest until rehabilitation efforts begin to take effect. There are encouraging signs that such
reductions are coming, irrespective of the Council's efforts."2 '
fishery management councils, states, tribes, and the State Department with objective of ensuring consistency of ocean fishery management plans and enhancement
plans under the Salmon and Steelhead Conservation and Enhancement Act of
1980, 16 U.S.C. § 3301 (1982)).
220. FISH AND WILDLIFE PROGRAM, supra note 3, § 504(b)(2); see supra notes
159, 174 and accompanying text.
221. FISH AND WILDLIFE PROGRAM, supra note 3, at app. 11-7. Presumably,
these production goals are the stock-by-stock, area-by-area goals promised sometime in 1984 or later. See supra notes 58-59 and accompanying text.
222. FIsH AND WILDLIFE PROGRAM, supra note 3, § 504(b)(2). The John Day
acclimation pond is also conditioned upon a commitment to reprogram fish from
lower river hatcheries. See supra note 174. Umatilla Indian Reservation acclimation ponds were removed from this "hostage list" in response to comments indicating that funds for these facilities were already appropriated. Id. at app. 11-7.
223. COLVILLE TRIBE COMMENTS, supra note 97, at 22. The tribe summarized
their viewpoint:
Therefore, while the Council is entirely correct that it is necessary to coordinate the Council's Program with the management entities regulating the
ocean fishery, withholding of funding necessary for enhancement of Columbia River stocks will be counterproductive and will only delay realization of
the statutory goal established by Congress of enhancing those stocks.
224. For example, in December 1982, American and Canadian negotiators
agreed upon a draft treaty that would reduce interception of Columbia Basinorigin stocks off the costs of Canada and Alaska. See NATURAL RESOURcEs LAW
INST., 21 ANADROMOUS FISH LAW MEMO 13 (Mar. 1983). While ratification of this
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Moreover, since ocean fishers are among the intended beneficiaries of the Council's Program, increased fishing seasons (so
long as they do not adversely affect the revitalization of upriver
stocks) will be one measure of the success of the Program.
H. Resident Fish and Wildlife
The development and operation of the hydroelectric system
has adversely affected resident fish and wildlife as well as anadromous fish. The Council received especially detailed recommendations concerning resident fish measures from the state of Montana, where there are no anadromous fish runs. These
recommendations generally sought to revise operating procedures
at certain reservoirs and in downstream areas, and to undertake
specific restoration studies and projects.' 5 Species of particular
interest include the white sturgeon, kokanee, Dolly Varden (bull
trout), and westslope cutthroat trout."'6
Most of the measures adopted by the Council concern western Montana streams, ' 7 and many involve research."28 But the
treaty has been stalled by Alaskan objections, see OCEAN AND COASTAL LAW
CENTER, 24 OCEAN LAW MEMo (Sept. 1983), some sort of international salmon interception agreement seems inevitable. More significantly for the short term, in
1983, for the first time, the Pacific Fishery Management Council imposed a ceiling
on the ocean harvest of upriver chinook stocks. See NORTHWEST POWER PLANNING
COUNCIL, 2 NORTHWEST ENERGY NEWS No. 2, at 7 (May-June 1983).
225. FISH AND WILDLIFE PROGRAM, supra note 3, § 802.
226. Id. § 801. Although biologically the white sturgeon is an anadromous
fish, the fishery coalition recommendations treated the species as a resident fish
because in the Columbia Basin it no longer is able to migrate from fresh water to
the ocean and back, although it does migrate between dams. Id. at app. 11-12.
227. The Colville tribe alleged that the Program unfairly ignored it in emphasizing western Montana, since the anadromous fish runs upon which the tribe historically depended were extinguished by the Grand Coulee and Chief Joseph
Dams. Therefore, the tribe asked for the development of a resident fish program
on its reservation. The tribe also requested that the Okanagon River System be
included in the program of anadromous fish habitat improvements (particularly
regarding the laddering or removal of Enloe Dam) and asked the Council to fund
a hatchery immediately below Chief Joseph Dam. COLVILLE TRBE COMMENTS,
supra note 97, at 23-26. The Council included the Enloe Dam among the passage
restoration projects to be considered by its Fish Propagation Panel. See FISH AND
WILDLIFE PROGRAM, supra note 3, § 704(e), Table 5. However, the Council responded to the other requests by indicating that, because such measures were not
included among the original recommendations, the program amendment process
was the appropriate means for their inclusion. Id. at app. 11-12. A similar response
was given to suggestions (by Professor Stober at the University of Washington) for
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Council did direct the Bureau of Reclamation and the Corps of
Engineers to revise operating procedures at their Hungry Horse
and Libby projects, including limiting drawdowns for power purposes.229 Specific flow levels on the Flathead River below Hungry
Horse Dam were called for to protect kokanee spawning.2s
Minimum flows below Libby Dam to protect resident fish in the
Kootenai River and in Lake Kookanusa were established, effective in 1987.231 The Program also directed the Corps of Engineers
to remove accumulated material in Kootenai River tributary delS
ta232
and authorized the purchase of water from the Painted
Rocks Reservoir to maintain summer and fall flows for the benefit
resident fish enhancement projects in Lake Roosevelt and (by the U.S. Forest Service) for measures on the North Fork Payette and Cascade Rivers. Id. at app. II12, 11-14. For a discussion of the recent controversy surrounding the Enloe Dam,
see infra note 266.
228. Among the many studies are: a study of kokanee reproduction in Flathead Lake, due by November 1985, FISH AND WILDLIFE PROGRAM, supra note 3, §
804(a)(2); a study of the effects of Kerr Dam on game fish in the lower Flathead
and its tributaries, due by November 1988, id. § 804(a)(3); studies of various flow
regimes below the Big Fork Dam, due by November 1985, id. § 804(a)(4)-(5); flow
studies on tributaries of the Kootenai River and Lake Kookanusa to improve
spawning and rearing of rainbow and cutthroat trout, id. § 404(a)(9); studies of
the effects of the drawdown limits at Hungry Horse and Libby Dams on fisheries
enhancement, power production, and the implementation of the Water Budget,
due by November 1986, id. § 804(b)(2)-(3); studies of the effect on kokanee reproduction in Flathead Lake of the operations of Hungry Horse and Kerr Dams, due
by November 1987, id. § 804(b)(5)-(6); a study of the resident fish effects of releases of suspended solids, heavy metals, and organic pollutants from the Milltown
Dam, id. § 804(b)(8); a study of the potential of artificial propagation of white
sturgeon, id. § 804(e)(8); and a number of enhancement studies on the Bitteroot
River, the Kootenai River, and Lake Pend Oreille (aimed at construction of a
hatchery), and the Lower Clark Fork River, id. § 804(e)(2)-(5), (11).
229. Id. ] 804](b)(1)-(2). The Corps of Engineers opposed these drawdown
limits, apparently on flood control grounds, id. at app. 11-13, and recently alleged
that drawdown limits "will require additional biological justification based on and
supported by best available scientific knowledge." CORPS OF ENGINEERS SUMMARY,
supra note 82, at 18. The Corps of Engineers also stated that such limits might
make congressional reauthorization "necessary or desirable." Id.

230.

FIsH AND WILDLIFE PROGRAM,

supra note 3, § 804(a)(1). BPA opposed

such flows pending further studies. Id. at app. 11-12.
231. Id. § 804(a)(7). In addition, a process to resolve conflicts between
minimum flows and drawdown constraints is provided. Id. § 804(a)(8).
232. Id. § 804(d)(1). The Corps of Engineers recently alleged that it lacks
authority to carry out this measure. CORPS OF ENGINEERS SUMMARY, supra note 82,
at 20.
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of Bitteroot River resident fish. "s Other projects included construction and maintenance of a spawning channel by the Corps of
Engineers along the Flathead River, development of operating
procedures at Banks Lake by the Bureau of Reclamation to improve kokanee production, and placement of spawning gravel
downstream from the Big Fork Dam by the Montana Department
of Fish, Wildlife, and Parks.2 4
Fishery coalition recommendations concerning the adverse
effects of the hydroelectric system on wildlife "3 ' centered around
(1) establishing a wildlife coordinator to help ensure formal wildlife representation in power system planning and management,
(2) compiling wildlife inventories at all hydroelectric projects, and
(3) altering project operations and acquiring habitat to compensate for past and ongoing wildlife losses.2 3s The Council responded by approving funding for a wildlife coordinator, promising that wildlife considerations will be taken into account in all
future hydroelectric system activities, and initiating research
designed to provide a basis for future wildlife mitigation and enhancement projects.2 3 7 In addition, the Council directed BPA to
enter into memoranda of agreement with the region's states regarding transmission corridor mitigation, and promised to de233.

FISH AND WILDLIFE PROGRAM,

supra note 3, § 804(e)(1).

234. Id. § 804(b)(4), (b)(10), (a)(6).
235. The hydroelectric system's legacy to wildlife has been both adverse and
beneficial. Adverse effects include habitat inundation due to reservoir construction
and habitat damage due to reservoir operations (especially water level fluctuations). In addition, land and stream alterations with adverse wildlife effects include road building, wetland destruction, stream channelization, and transmission
corridor construction and maintenance. On the other hand, some wildlife species
(e.g., wintering game birds) have benefited from the habitat supplied by reservoirs. The Council stated that its Program will be based on the net wildlife effects
of hydroelectric development and operation. Id. § 1001.
236. Id. § 1002.
237. Id. § 1004(a)-(b). The wildlife coordinator will be a member of the Council's staff. Id. at app. 11-16. Wildlife considerations will be factored into consultation and coordination arrangements established under § 1304(c) of the Program.
See infra note 253. Mitigation research includes a study of the status of all past,
present, and proposed mitigation (due November 1983) and a study measuring the
wildlife and habitat losses at various hydroelectric projects. FISH AND WILDLIFE
PROGRAM, supra note 3, § 1004(b)(1)-(2), Table 7. Based on the site specific project studies (due between 1984 and 1987, depending on the project), a mitigation
and enhancement plan for each facility will be developed. Id. § 1004(b)(2), Table
7.
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velop criteria for land acquisitions designed to provide off-site
habitat.'
I. Research and Management Coordination
Two recurring problems have hampered efforts to fully enfranchise fish and wildlife interests in hydroelectric planning and
operations: (1) inclusion of fish and wildlife considerations in
power planning and operations"'9 and (2) coordination of research
efforts to produce information useful in resolving conflicts between power operations and fish and wildlife protection. 4 The
Council's Program includes provisions aimed at both of these
difficulties.
To establish research objectives and oversee program implementation,""1 the Council established a Fish and Wildlife Com238. Id. § 1004(c)-(d). The Council did not accept BPA's request to limit
transmission corridor mitigation under the program to facilities "appurtenant to"
hydroelectric facilities. Id. at app. 11-17. A list of suitable off-site habitat acquisitions was supplied in Table 8 of the Program. Id. The Council proposed criteria
for land acquisition on June 3, 1983, which would give priority to obtaining management authority or long-term leases over purchasing fee title. 48 Fed. Reg.
25,032 (1983).
239. See, e.g., NATURAL RESOURCES LAW INST., 10 ANADROMOUS FISH LAW
MEMO 10 (Oct. 1980); 18 ANADROMOUS FISH LAW MEMO (May 1982).
240. The Council summarized this problem as follows:
A major concern of the Council is whether the federal project operators
and regulators, or the fish and wildlife agencies and tribes can be fully effective in establishing priorities and designing research projects that can
and will resolve conflicting objectives between fish and wildlife management
and hydroelectric system operation. In fact, inherent within the existing
funding mechanism is the potential for establishing research programs
which underemphasize or overemphasize fish and wildlife objectives.
The Council is also concerned that research on the existing fish and
wildlife resources of the Columbia River Basin has not provided needed
data in some areas, whereas in other areas of study there are substantial
overlaps among the research programs. The fish and wildlife agencies and
tribes have expended substantial efforts on many important fish and wildlife research projects. However, these projects have not been subject to critical evaluation, nor have they been sufficiently coordinated and integrated
to achieve maximum benefits for fish and wildlife. Proper coordination and
integration of research could improve the knowledge of fish and wildlife
resources of the basin and result in a better understanding of measures necessary to protect, mitigate, and enhance those resources.
FISH AND WILDLIFE PROGRAM, supra note 3, § 1101.
241. Id. § 1104(c). Among the specific duties of the Committee are to assess
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mittee, composed of four Council members (one from each
state)." ' The Council also called for the development of an intergovernmental agreement with BPA to facilitate funding of program measures.2' This memorandum was signed on February 9,
1983.7
Enfranchising fish and wildlife in power management decisionmaking is the goal of the program provisions calling for "coordination of river operations. ' '245 These provisions are among the
past and present research projects, report on data needs, and prepare a five-year
research plan.
242. Id. § 1104(a). The Committee advises the full Council; all final decisions
of the Committee must be approved by the full Council. Id. § 1104(a)(2). The
Committee members are: Keith Colbo (Mont.) (chairman), Al Hampson (Or.), Kai
Lee (Wash.), and Larry Mills (Idaho). The Fish and Wildlife Committee has met
regularly since its establishment in November 1982; its meetings are open to the
public. NORTHWEST POWER PLANNING COUNCIL, 2 NORTHWEST ENERGY NEWS No. 2,
at 7 (May-June 1983). The Program requires the Committee to consult with the
following entities: state and federal fish and wildlife agencies, Columbia Basin Indian tribes, the Salmon and Steelhead Advisory Commission, federal project operators and regulators (including BPA, the Corps of Engineers, the Bureau of Reclamation, and FERC), BPA customers, state water management agencies, irrigation
districts, federal land management agencies, fish and wildlife experts in academia,
and citizen groups. FISH AND WILDLIFE PROGRAM, supra note 3, § 1104(d).
243. Id. § 1104(b)(2).
244. Bonneville Power Admin. & Northwest Power Planning Council, Agreement Regarding Funding of Fish and Wildlife Program Measures (Feb. 9, 1983).
Although § 1104(b)(1) of the Program requires BPA to fund program measures
approved by the Council, under the agreement, proposal evaluation and contract
negotiations are the responsibility of BPA, with Council comments being given
"due weight" by BPA and Council staff being represented on the evaluation and
negotiation teams. This agreement was prompted by Council concerns over BPA's
issuance of a "notice of program interest" (NOPI) soliciting proposals to help implement the Council's (then draft) Program on September 17, 1982. The Council
was concerned that BPA, via the NOPI process, could fund projects that the
Council believed did not merit funding. In fact, there were at least 17 such
projects, along with 12 other projects, that the Council wanted funded, but that
BPA did not support. As a result of negotiations under the intergovernmental
agreement, BPA will fund all projects recommended by the Council and 12 others
that the Council did not support. See Letter from John Palensky, Director of
BPA's Fish and Wildlife Division, to Keith Colbo, Chairman of the Council's Fish
and Wildlife Committee (Mar. 11, 1983). See also NORTHWEST CONSERVATION ACT
COALITION, 2 NORTHWEST CONSERVATION ACT REPORT No. 12, at 5-6 (June 10,
1983).
245. FISH AND WILDLIFE PROGRAM, supra note 3, §§ 1300-1304. These provisions are based on § 4(h)(10) and (11) of the Act, which requires BPA to use its
funding and legal authorities consistent with the Program. The provisions also
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most important in the entire Program because, without them, the
Program might be viewed by federal project operators and regulators as being merely aspirational in nature. 2"' The measures require federal water managers to treat the Program as a "hard
constraint" on power system planning and operational decisionmaking under the Pacific Northwest Coordination Agreement and
to incorporate program measures, such as the Water Budget, flow
requirements, and drawdown restraints, into power system rule
curves. 17 BPA is directed to use its financial and legal authorities
in a manner consistent with the Program in a number of specific
activities . 48 FERC is instructed to initiate pertinent actions, including supplementation
of license conditions, necessary to imple9
ment the Program."2
Because the Act requires federal water managers to take the
Program into account "to the fullest extent practicable," the
Council defined the meaning of this directive in section 1304(a)(5)
of the Program. That section requires federal agencies to provide,
in writing, (1) plans indicating that the measures will be implemented or (2) explanations (with supporting information) as to
why implementation is physically, legally, or otherwise impractical, including all possible allowances available to permit implerequire all federal water managers (including BPA) to (1) take the Program into
account to the fullest extent practicable; (2) provide "equitable treatment" to fish
and wildlife with other project purposes in order to protect and restore fish and
wildlife; and (3) to consult and coordinate with federal and state fish and wildlife
agencies, Indian tribes, and project operators to the greatest extent practicable. 16
U.S.C. § 839b(h)(10)-(11). See supra notes 80, 201. See also Fulfilling Parity,
supra note 2, at 152-56.
246. On the limits of aspirational commands to achieve meaningful institutional change, see Henderson & Pearson, Implementing Federal Environmental
Policies: The Limits of Aspirational Commands, 78 COLuM. L. REV. 1429 (1978).
Cf. supra note 201, (BPA's interpretation of § 4(h)(10)(A) of the Act).
247. FIsH AND WILDLIFE PROGRAM, supra note 3, § 1304(a)(1)-(2). The statutory requirements concerning BPA consistency, the "fullest extent practicable"
requirement, and the "equitable treatment" standard, see supra note 245, are reiterated in § 1304(a)(1). "Rule curves" are graphic reflections of the use of storage
water operating rights, entitlements, obligations, and limitations in each reservoir.
FISH AND WILDLIFE PROGRAM, supra note 3, § 1600.
248. Id. § 1304(a)(3) (i.e., "decisions on contracts, billing credits, resource acquisitions, environmental cost/benefit analysis, power supply forecasting, rates,
power scheduling, intertie arrangements, use of advance energy withdrawals, and
other pertinent planning and operations").
249. Id. § 1304(a)(4) (initiation of proceedings to begin by January 15, 1983).
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This interpretation indicates that the Council takes

seriously its obligation to ensure that the Program is implemented, not merely considered and ignored by recalcitrant water
managers 51
Other measures require consideration of the use of water
stored in Canadian reservoirs for fish and power flows,2 52 development of consultation and coordination processes by November
1983,53 and formulation of repair and maintenance plans for
dams affecting fish passage by the same date.2 5' The Program also

directs BPA to initiate promptly proceedings to ensure that
nonfederal project operators do not bear costs not attributable to
the development and operation of their projects.2 55 With respect
to federal projects, the Program directs BPA to consult with federal project operators "to determine the most expeditious means

for funding each [program] measure." s Notably, this provision
does not anticipate delaying implementation of measures until
250. Id. § 1304(a)(5). Cf. Northwest Power Act § 4(h)(11)(A)(ii), 16 U.S.C. §
839a(h)(11)(A)(ii).
251. See, e.g., NATURAL RESOURCES LAW

INST.,

17 ANADROMOUS FISH LAW

MEMO 3, 22-23 (Apr. 1982).
252. FISH AND WILDLIFE PROGRAM, supra note 3, § 1304(b)(1) (also requiring
the State Department, BPA, and the Corps of Engineers to use their best efforts
to bring about an exchange of notes with Canada under the terms of the Columbia
River Treaty, if necessary). The State Department has determined that the
Treaty does not bar use of Canadian storage to augment fish flows. See NATURAL
RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 13-14 (Sept. 1982).

253. FISH AND WILDLIFE PROGRAM, supra note 3, § 1304(c). Prior to that date,
the Program requires federal water managers to use their best efforts to coordinate and consult with fish and wildlife entities to the fullest extent possible, especially regarding research plans (in order to reach agreement concerning the design,
scope, and measurement of results).
254. Id. § 1304(d). If such plans are not completed, the Council intends to
invite each respective entity to explain why it failed to prepare a plan.
255. Id. § 1304(e)(1). See 48 Fed. Reg. 20,117 (1983) (BPA notice of intent to
develop nonfederal project compensation policies and procedures); 1983 BPA
RATE CASE DECISION, supra note 192, at 89-91 (assuming BPA compensation to
Idaho Power Company for power losses due to the operation of the Water
Budget). Interestingly, BPA finds authority to compensate nonfederal project operators under both § 4(h)(11)(A)(ii), supra note 80, and § 4(h)(10)(A) of the Act,
supra note 201. The latter provision does not require nonfederal project costs or
power losses to result from measures imposed by other federal agencies, thus providing BPA with considerable discretion in compensating nonfederal project
operators.
256. FISH AND WILDLIFE PROGRAM, supra note 3, § 1304(e)(2) (emphasis
added).
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nonratepayer sources of funding are secured through congres-

sional authorization and appropriation, contrary to BPA's and
the Bureau of Reclamation's assumption concerning the Yakima

Basin.257 The Council's clear intent is to use nonratepayer money
only where it is expeditious to do so; to delay implementation of
measures by the process of securing nonratepayer money would
violate the spirit of the Northwest Power Act.25s There are suitable mechanisms to compensate ratepayers for overcharges."5 "
J.

Future Hydroelectric Development

A pathbreaking aspect of the Fish and Wildlife Program is
the section on new hydroelectric development. Recognizing that a
remedial program committing substantial ratepayer dollars to

compensate for past fish and wildlife losses could be undercut by
new project development, the fishery coalition recommended substantive standards and procedures that would prevent hydroelectric developments from proceeding without provision for full mitigation of adverse effects on fish and wildlife and consideration of

the cumulative effects of multiple developments. The coalition
also recommended that certain unaltered streams and priority
257. See supra notes 192-209 and accompanying text.
258. The fish and wildlife provisions of the Act were passed in response to a
sense of crisis. Endangered Species Act status for certain upriver runs was under
consideration, see Bodi, Protecting Columbia River Salmon Under the Endangered Species Act, 10 ENVTL. L. 349 (1980), and the General Accounting Office
informed Congress that for remedial action to be effective "time is a critical factor." See Fulfilling Parity,supra note 2, at 108-12, 125. Cf. Public Power Council
v. Johnson, 674 F.2d 791, 795 (9th Cir. 1982) (court "particularly influenced by the
emphasis of the entire structure of the Regional Act on prompt action"). The use
of ratepayer money was the principal means to overcome the uncertainties and
delays inherent in federal water managers' appropriations.
259. For example, BPA might grant an overcharge credit against fish and
wildlife costs in future rate cases; subsequent nonratepayer appropriations could
be employed to reduce future ratepayers obligation; or BPA might receive a credit
against its federal repayment requirements. In fact, since BPA envisions repaying
to federal project operators the costs of fish facilities that are attributable to
power, compliance with the Council's directive of pursuing "the most expeditious
means" of funding program measures seems to argue for inclusion of all program
costs, except those already appropriated, in BPA's rates, and crediting the ratepayers with amounts equivalent to subsequent appropriations. Such an arrangement would ensure necessary funds to implement program measures, overcome
the delays that characterize the congressional appropriations process, and fairly
allocate costs between power and nonpower uses. Such "retroactive rate adjustments" are not unprecedented. See infra note 305.
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habitat be protected from future hydroelectric development as
compensation for past losses.26
The Council adopted the majority of these recommendations.
Of most immediate impact, the Program established a number of
conditions for new Columbia Basin hydroelectric developments. 2
Fishery conditions include consultation requirements, specific
flow and facility plans prior to construction, installation of best
available bypass systems, full compensation for unavoidable fish
or habitat losses, a nondegradation standard for treaty fishing
rights and habitat, and assurance that all fish protection measures will be operational prior to project operation. 2 Wildlife
conditions include consultation requirements, construction restrictions designed to minimize effects on habitat and species,
critical riparian habitat protection (as defined by the wildlife
agencies and tribes), water regulation to protect wildlife, carrying
capacity improvement or acquisition of replacement habitat as
compensation for any unavoidable losses, and payment of operation and maintenance costs of any acquired land for the life of
the hydroelectric project.'" Although these conditions are limited
260. FISH AND WILDLIFE PROGRAM, supra note 3, § 1202. The effects of new
developments are of considerable concern because interest in small-scale Northwest hydropower is booming (due in large measure to escalating costs of alternative electric power sources and the existence of federal and state subsidy programs). See, e.g., NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO
16 (Sept. 1982). The Council notes that there are at least 400 pending FERC applications in the Northwest and approximately 400 additional sites for which
FERC preliminary permits (authorizing feasibility studies) have been issued.
Twenty to fifty of these projects are proposed for tributaries containing important
anadromous fish habitat. FISH AND WILDLIFE PROGRAM, supra note 3, § 1201.
261. Actually, the Program requires FERC, the Corps of Engineers, the Bureau of Reclamation, and BPA to explain how developments under their jurisdictions satisfy the conditions or why the conditions cannot be incorporated into the
project. FISH AND WILDLIFE PROGRAM, Supra note 3, § 1204(a)(3). The National
Wildlife Federation complained that this provision would create a loophole, enabling these development-oriented agencies to ignore the Council's conditions. The
Federation suggested that a more appropriate approach, in light of §
4(h)(11)(A)(ii) of the Act, 16 U.S.C. § 839b(h)(11)(A)(ii), would be to require compliance with the conditions unless it was demonstrated that there are "no feasible
alternatives" or "no feasible alternative energy resources" to the project. WILDLIFE
FEDERATION COMMENTS, supra note 45, at 30-31. The Council apparently ignored
these suggestions. Cf. FISH AND WILDLIFE PROGRAM, supra note 3, at app. 11-19 to
11-20.
262. FISH AND WILDLIFE PROGRAM, supra note 3, § 1204(a)(1).
263. Id. § 1204(a)(2).
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to Columbia Basin projects, the Council included similar condito BPA actions outside the Basin under its
tions as a prerequisite
2 4
Regional Plan.

6

The Program provides a meaningful role for the Council in
FERC proceedings and in any Corps of Engineers or Bureau of
Reclamation studies or proposals for Columbia Basin developments.2 6 5 The Council has demonstrated that it takes these measures seriously by appealing an FERC license for the Enloe Dam
that ignored the requirement of showing how the project accounts
1 s6
for the Council's Program "to the fullest extent practicable.
Although it had proposed an interim moratorium of hydroelectric developments on seventeen stream segments in its draft
program, 07 the Council retreated from this position and from
264. See REGIONAL PLAN, supra note 26, at app. E. Such conditions, authorized by § 4(e)(2)(C) of the Act, 16 U.S.C. § 839b(e)(2)(C), were urged in NATURAL
RESOURCES LAW INST., 20 ANADROMOUS FISH LAW MEMO (Jan. 1983). See also
Thatcher, The Pacific Northwest Electric Power Planningand ConservationAct:
Fish and Wildlife Protection Outside the Columbia River Basin, 13 ENVTL. L. 517
(1983). Non-Columbia Basin conditions apply only to BPA actions, not to the
other federal water managers.
265. FISH AND WILDLIFE PROGRAM, supra note 3, § 1204(d). FERC is to require all license applicants (including license renewals, amendments, and exemptions) to demonstrate how the proposed project would take the Program into account to the maximum extent practicable, as required by § 4(h)(11)(A)(ii) of the
Act, 16 U.S.C. § 839b(h)(11)(A)(ii), see supra note 80, and to provide the Council
with an opportunity to comment on the consistency of such projects with the Program. The Council also asked fish and wildlife agencies to incorporate Fish and
Wildlife Program requirements into the terms and conditions they attach to
FERC exemptions, and requested federal land management agencies to attach the
Program's conditions to their permit procedures regulating hydroelectric developments on federal lands.
266. A license was issued for Enloe Dam on the Similkameen River to
Okanagon County PUD on March 3, 1983, without sufficient recognition of pertinent program provisions, particularly § 704(e)(1) and Table 5 (including the Enloe
Dam among the passage development and restoration projects to be considered by
the Council's Fish Propagation Panel and noting that removal or laddering of the
dam could restore approximately 100 miles of anadromous fish spawning and rearing habitat). On April 12, 1983, the Council filed a motion to intervene in an appeal of the March 3 order, joining with the National Marine Fisheries Service, the
National Wildlife Federation, the Washington Departments of Fisheries & Game,
and the Yakima and Colville Indian tribes. See Motion by the Northwest Power
Planning Council to Intervene or to File an Amicus Curiae Brief Appealing New
License, FERC Project No. 2062 (Apr. 12, 1983).
267. NORTHWEST POWER PLANNING COUNCIL, DRAFT COLUMBIA RIVER BASIN
FISH AND WILDLIFE PROGRAM § 904(c)(2), at 105 (listing streams).
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designating any particular stream for priority consideration for
inclusion in a system of critical habitat streams. Instead, it deferred the issue of which streams should be protected from future
hydroelectric development, pending an eighteen-month study of
alternative means of classifying and designating such streams.2 6"
At the conclusion of this study, which is to evaluate both fish and
wildlife value and hydroelectric potential, the Council promised
to establish a system of critical habitat streams."' In the interim,
the Council will keep federal and state regulatory agencies in70
formed of those streams proposed for inclusion in the system,
presumably for the purpose of influencing their actions.
Also of considerable significance are the program provisions
pertaining to cumulative effects. They direct federal project operators and regulators to consolidate and review simultaneously all
development applications and proposals for a single river drainage for the purpose of evaluating the cumulative effects of ex-

isting and proposed projects on fish and wildlife.2 71 The Council
directed BPA to fund a study to develop criteria and methods to

assess the cumulative effects of hydroelectric development on fish
and wildlife, and to develop the means for factoring cumulative
impact assessments into federal hydroelectric review and authori-

zation processes. 72 The results of this study eventually could
268. FISH AND WILDLIFE PROGRAM, supra note 3, § 1204(c)(1). The Council
determined that many of the stream segments designated for priority consideration and interim protection in its draft program were arbitrarily chosen, and that
any such designations should await development of a standard, systemwide
method of classification. Id. at app. 11-20. No deadline is established for conclusion of this study, however.
269. Id. § 1204(c)(2). The Council will establish the system despite suggestions'by PNUCC and other developers that it would duplicate FERC procedures,
state laws, and the protection provided by the National Wild and Scenic Rivers
program. The Council reasoned that this system would not duplicate other
processes, since it would not supplant FERC's authority, but would be incorporated into FERC regulation. The system would have a narrower focus than the
National Wild and Scenic Rivers program (which additionally is encumbered by
time-consuming procedures). it would also provide interstate basinwide protection, which no state program can do. Id. at app. 11-19.
270. Id. § 1204(c)(2).
271. Id. § 1204(b)(1). The Corps of Engineers recently complained that implementation of this measure "appears impractical," since "it seems infeasible to
hold up all [development proposals] while waiting for a basinwide review." CORPS
OF ENGINEERS SUMMARY, supra note 82, at 22.
272. FISH AND WILDLIFE PROGRAM, supra note 3, § 1204(b)(2). Cumulative im-
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have influence beyond the confines of the Columbia Basin. Finally, another study of critical importance is an identification and
ranking of potential hydropower sites throughout the region. This
site-ranking study, authorized by the Council's Regional Plan,
will identify sites and stream reaches and classify them into three
categories: (1) sites or reaches where development would have insignificant adverse effects on fish and wildlife, (2) sites where fish
and wildlife effects could be reduced to insignificant levels
through proven mitigation techniques, and (3) sites where adverse
effects would be significant.2 73 To help carry out its critical
habitat, cumulative impacts, and site-ranking studies, the Council
recently established a Hydropower Assessment Steering Compacts are a particular concern in the Salmon River drainage, where there are approximately 40 proposed projects. See generally NATURAL RESOURCES LAW INST.,
19 ANADROMOUS FISH LAW MEMO 15 (Sept. 1982). The Snohomish Basin is also
threatened by cumulative impacts from a number of proposed projects. See generally National Marine Fisheries Serv. & Tulalip Tribe, Petition for a Coordinated
Proceeding, Development of Data, and Hearing (Feb. 23, 1983). Similarly, the
Wenatchee River Basin has six proposed small hydroelectric projects pending
before FERC. See Washington Dep'ts of Fisheries & Game and Nat'l Marine Fisheries Serv., Petition Appealing Order Issuing Preliminary Permit, Proposed Hydroelectric Dev. in the Wenatchee River Basin, Wash., No. 7030 (petition dated
Dec. 6, 1983).
The FERC staff recently proposed a methodology to help identify the cumulative impact of multi-project development. Div. of Hydropower Licensing, Federal Energy Regulatory Comm'n, A-B-C System for Classifying Hydropower
Projects (Draft) (Sept. 15, 1983). See generally also Federal Energy Regulatory
Comm'n, Salmon River Guidelines for Resource Studies by Applications (Sept.
1983). The Idaho and National Wildlife Federations, while welcoming an earlier
draft of this methodology, cautioned that if these guidelines only produce uniform
data collection techniques on individual sites, they will not be a substitute for a
comprehensive basinwide plan and cumulative impact assessment. National Wildlife Fed'n & Idaho Wildlife Fed'n, Comments on Salmon River Study Guidelines
(June 10, 1983). Small hydroelectric developers have recently assailed such a
methodology as unwarranted, dilatory, and speculative. See NORTHWEST CONSERVATION ACT COALITION, 2 NORTHWEST CONSERVATION AcT REPORT No. 13, at 3-5
(June 1983). At its September 14-15, 1983 meeting, FERC refused to adopt its
staff's proposed methodology, asking for refinements. See FEDERAL ENERGY REGULATORY COMM'N, 3 MONITOR No. 20, at 1 (Oct. 3, 1983).
273. REGIONAL PLAN, supra note 26, at 10-19 to 10-20 (two-year action plan).
Sites in the insignificant effects categories will be considered for testing the Council's "options" concept (under which BPA would subsidize the siting, licensing,
and design of a generating resource and would "bank" the site for construction
when the power was needed). See id. at 3-1 to 3-5. During the next two years, the
plan calls for BPA to acquire options on six different categories of hydropower
sites. Id. at 10-19.
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mittee.2 74
K.

Program Amendments

Due to the complex technical, legal, economic, and political
issues involved in the implementation of the Fish and Wildlife
Program, and the fact that many activities are contingent upon
the results of ongoing research, amendments to the Program are a
virtual certainty. In fact, the Council specifically encourages its
critics to consult with it and to employ the amendment process as
an alternative to litigation. 7 5 The amendment process established
in the Program invites recommended amendments by November
15, 1983.276 Recommendations must demonstrate consistency with
statutory standards and must be made in accordance with application forms developed by the Council. 2 Prior to a Council decision on whether to adopt, modify, or reject an amendment, the
proposals will be screened by the Council's Fish and Wildlife
Committee and presented for public comment and consultation
with concerned fish and wildlife and power agencies.2 7 With the
number and variety of research tasks ordered by the Counci 2 79
274. Northwest Power Planning Council, Charter of the Hydropower Assessment Steering Committee (Oct. 19, 1983). The Committee is advisory and composed of 15 representatives from federal and state agencies, utilities, and interest
groups.
275. FISH AND WILDLIFE PROGRAM, supra note 3, § 1402.
276. Id. § 1404(b)(1). This provision envisioned amendments in 1983 and
every two years thereafter. However, the Council's Regional Plan changed the
dates for receipt of proposed amendments to November 15, 1983; December 15,
1984; and every two years thereafter. Except for the 1983 revisions, the amendment process will be coordinated with the amendment of the power plan and will
take a year to complete. Draft revisions will be publicly distributed. REGIONAL
PLAN, supra note 26, at 11-2. The Council reserves the right to consider a program
amendment on its own motion at any time, but if it does so, it will provide for
public comment and consultation. FISH AND WILDLIFE PROGRAM, supra note 3, §
1404(a)(1). The Council formally solicited 1983 amendments on August 15, 1983.
48 Fed. Reg. 36,932 (1983).
277. FISH AND WILDLIFE PROGRAM, supra note 3, § 1404(b)(2). Applications by
a state, state subdivision, or a tribe under § 4(g)(3) of the Act, 16 U.S.C. §
839b(g)(3) (funding assistance to help implement the plan) require a certification
that the entity has adopted the recommended objective and that BPA has reviewed it. FISH AND WILDLIFE PROGRAM, supra note 3, § 1404(b)(2)(E).
278. Id. § 1404(c)(3)-(4). The Council will ask fish and wildlife agencies and
Indian tribes to submit recommendations. Id. § 1404(c).
279. See, e.g., infra note 322 and accompanying text. Where the Council has
specified that BPA will fund a measure "upon Council approval," an amendment
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and the number of suggested measures the Council has stated it
would consider as amendments,2 80 the amendment process is one
which the public should monitor with care.2
IV.

PAYING FOR THE PROGRAM

Implementation of the Fish and Wildlife Program will not
come cheaply. The Council estimated the cost of the Program
over the next twenty years to be between $650 million and $740
million (1982 dollars), or the equivalent of 1/200 per kilowatt
hour of energy sold by BPA.2 8 These figures subsequently were
refined in a "preliminary implementation plan" commissioned by
the National Marine Fisheries Service, which estimated ten-year
2 83
costs to be $371 million, or an average of $37 million per year.
is not required. FISH AND WILDLIFE PROGRAM, supra note 3, § 1304(e)(3). See also
id. at app. 11-22.
280. See, e.g., supra notes 98-99 and accompanying text (the Water Budget
suggested by the Columbia River Inter-Tribal Fish Commission); supra note 166
(the temperature control measures suggested by Dr. Stafford); supra note 168 (the
Clackamas and Clark Rivers flows suggested by the Portland Angler's Club and
the Skamania Flyfishers); supra note 227 (the resident fish and passage restoration program suggested by the Colville tribe); supra note 227 (the resident fish
projects suggested by Professor Stober and the Forest Service).
281. Undoubtedly, there will be a number of proposed amendments to § 704
of the Program (see supra notes 152-53, 160-77), particularly amendments prioritizing habitat improvement and fish passage restoration projects. One intriguing
proposed amendment seeks restoration of the fish runs of the middle Snake drainage, blocked since completion of Idaho Power Company's Hells Canyon complex
in the early 1960's. See generally P. Bowler, Proposed Amendment of the Columbia River Fish and Wildlife Program (Feb. 26, 1983) (including descriptions of
historical run sizes, remaining habitat, and Shoshone-Bannock Indian treaty
rights).
282. FISH AND WILDLIFE PROGRAM, supra note 3, § 105. These estimates do
not include power losses associated with the implementation of the Council's
Water Budget. However, such losses are uncertain. For example, power loss estimates due to the Budget have cascaded downward from 780 mw to 550 mw to 450
mw. See supra note 100 and accompanying text. Recently, in the 1983 BPA Rate
Case, supra note 192, a power loss figure of 410 mw was mentioned. See Direct
Case of the Public Power Council 13 (May 23, 1983) (testimony and exhibits
before BPA on proposed 1983 wholesale power and transmission rate adjustment).
283. NORTHWEST ECONoMIc Assocs., PRELIMINARY IMPLEMENTATION PLAN FOR
THE COLUMBIA RIVER BASIN FISH AND WILDLIFE PROGRAM 16 (Apr. 1983) (containing year-by-year estimates of both BPA and non-BPA funding levels necessary to
implement the Program. For example, fiscal year 1984 estimates are $24.5 million
for BPA and $16.8 million for non-BPA) [hereinafter cited as PRELIMINARY IMPLEMENTATION PLAN). See also NORTHWEST ECONOMIc Assocs., PRELIMINARY FIvE-
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Not all of these costs will come directly from increases in BPA
wholesale power rates, however; an estimated one-third of the
costs will be covered by other federal agencies and nonfederal
project operators. 8 "
Although the Council did estimate the cost of program implementation, it quite correctly declined to condition particular measures on the satisfaction of a cost-benefit test.2

85

Use of such a

litmus would have repeated past mistakes and delayed program
implementation, contrary to the congressional intent indicating a
necessity for expeditious action.286 In addition to the inherent unreliability of both benefit and cost figures, use of a cost-benefit
test to determine the suitability of program measures would have
conflicted with a number of statutory directives.8 7 Since Congress
YEAR RESEARCH PLAN FOR THE COLUMBIA BASIN FISH AND WILDLIFE PROGRAM (May

1983) (prepared pursuant to § 1104(c)(1)(C) of the Council's Program, which
called for a five-year research plan). Interestingly, the ten-year, $371 million cost
estimate represents the equivalent of the economic losses sustained by salmon and
steelhead each year by current hydroelectric operating practices. P. Meyer, Fish,
Energy, and the Columbia River: An Economic Perspective on Fisheries Values
Lost and at Risk (Mar. 1982) (unpublished manuscript submitted to the Northwest Power Planning Council as part of its hearing record and estimating $370
million in annual losses, cumulative losses since 1960 of $6.5 billion (1982 dollars),
and prospective losses of $3.7 billion per decade). If these figures are close to being
accurate, there is no question about the cost effectiveness of the Fish and Wildlife
Program.
284. An estimated $135 million of the total 20-year cost of $371 million

is expected to be supplied by non-BPA sources. PRELIMINARY IMPLEMENTATION
PLAN, supra note 283, at 16.
285. FISH AND WILDLIFE PROGRAM, supra note 3, § 105 (determining that implementation costs are consistent with § 4(h)(5) of the Act, 16 U.S.C. § 839b(h)(5),
which directs the Program to protect and restore Columbia Basin fish and wildlife
"while assuring the Pacific Northwest an adequate, efficient, economical, and reliable power supply").
286. See supra note 258; infra notes 290, 299.
287. E.g., Northwest Power Act § 4(h)(6)(C), 16 U.S.C. § 839b(h)(6)(C) (use
minimum cost alternatives only where there are equally effective alternative
means of achieving the same sound biological objective); § 4(h)(6)(D), 16 U.S.C.
§ 839b(h)(6)(D) (be consistent with Indian treaty rights). See Fulfilling Parity,
supra note 2, at 131-52.
[A] cost-benefit test will not only conflict with a number of 4(h) Program
approval standards, it will lead to poor policy choices. Such a test is particularly inappropriate where it increases the influence of those who have control over the cost figures, where the risks of failing to take protective action
are not known, where innovation and technological breakthroughs may reduce implementation costs significantly, and where equity considerations
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declined to authorize such a test, the Council wisely respected
this decision in formulating the Program.'ss
There remains some question, however, whether the federal
implementing agencies understand this principle. In fact, despite
the congressional command to use its funding consistent 'vith the
Council's Program, BPA continues to insist that it possesses the
authority to decide whether or not to fund program measures,
based on its interpretation of "sound business practice" and
"cost-effectiveness."'' If BPA has the authority to second-guess
the Council in this manner, Congress's intent that the Fish and
Wildlife Program be implemented expeditiously almost certainly
will be subverted.2s0 For example, BPA has refused to include
funding for certain measures in its rate base because it anticipates that the measures will be funded through congressional appropriations. As in the case of the Yakima Basin provisions," 1
BPA's justification amounts to a self-fulfilling prophecy. Since its
rates are based on the costs it "expects" to incur, BPA claims it
can relieve itself of the obligation of funding fish and wildlife
measures by forecasting congressional appropriations for other
agencies.2 0 ' As a consequence, BPA will not fund installation of
outweigh efficiency concerns.

Id. at 147.
288. The United States Supreme Court has ruled that, when Congress intends to authorize use of a cost-benefit test, it does so expressly. See Fulfilling
Parity, supra note 2, at 136 (discussing American Textile Mfrs. Inst. v. Donovan,
452 U.S. 490 (1981)).
289. Bonneville Power Admin., U.S. Dep't of Energy, Summary Overview of
BPA's Budgeting and Funding Process for the Fish and Wildlife Program (undated), included in BPA Responses, supra note 196, at app:
Based upon the principles of sound business practice, the authorities contained in the Regional Act and the Transmission Act, other agreements or
provisions of law and other policies which may guide the Administrator, a
decision is made on whether or not to fund each project.
See also Risk Management Lessons, supra note 22, at 766 n.117 (describing
BPA's intention to evaluate program measures for "cost effectiveness").
290. See Fulfilling Parity,supra note 2, at 125 (congressional recognition of
need for expeditious action). Cf. infra note 273 (describing past BPA recalcitrance); Risk Management Lessons, supra note 22, at 767 (fish and wildlife can no
longer risk BPA discretion).
291. See supra notes 192-211 and accompanying text.
292. 1983 BPA RATE CASE DECISION, supra note 192, at 395 (citing Northwest
Power Act § 7(a)(1), 16 U.S.C. § 839e(a)(1)). BPA's track record with respect to
electric power demand forecasting leaves a good deal to be desired. See Fulfilling
Parity, supra note 2, at 148 n.197.
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temperature control devices at three Corps of Engineers dams in
the Willamette Basin or passage facilities at most Bureau of Reclamation Yakima Basin projects. 3

The project operators of these facilities, the Corps of Engineers and the Bureau of Reclamation, have supported BPA's position, unfurling the unfamiliar banner of "impermissible augmentation of appropriations" to avoid having to accept BPA
funds for fish and wildlife measures at their projects. " Fearing
that such transfer funding "would preempt Congressional author-

ity to determine funding levels for a federal activity, and infringe
on the individual agency's decisions implementing the program,"2 ' BPA even has suggested that it lacks authority to fund
measures at Federal Columbia River Power System projects except through "repayment."' 9 BPA prefers repayment, since that
method enables the spreading of costs throughout the repayment
period.2 9 7 The Corps of Engineers and the Bureau of Reclamation
293. 1983 BPA RATE CASE DECISION, supra note 192, at 83-84 (temperature
controls at Detroit, Cougar, and Blue River Dams - called for by FISH AND WILDLIFE PROGRAM, supra note 3, § 704(c)(1)-(2)); 1983 BPA RATE CASE DECISION,
supra note 192, at 88 (passage facilities at Prosser and Roza Dams - called for by
§ 904(d)(1)-(2) of the Program). When the Indian tribes alleged that there were no
proposed appropriation bills that would provide funding for these facilities, BPA
assured them that it was "in a far better position to predict the arrangements for
these measures" than the tribes. Id. Other Yakima Basin projects will not receive
BPA funding due to assumptions about the state's legal responsibility and the
availability of local funds. See supra notes 197, 208.
294. See supra note 206.
295. 1983 BPA RATE CASE DECISION, supra note 192, at 83.
296. BPA Responses, supra note 196, at 13 (alleging that "off-site" enhancement is not appropriate when discussing Federal Columbia River Power System
projects). For a discussion of BPA's repayment obligations, see supra note 196.
297. BPA cannot justify recovering the entire cost of the improvements,
which are expected to total nearly $70 million, over the 20 month rate period when their useful life will extend many years into the future. By the
device of repayment, the cost of FCRPS improvements are borne by ratepayers in future years who benefit from the power system over the life of
the improvements.
1983 BPA RATE CASE DECISION, supra note 192, at 83. It should be noted, however, that present ratepayers have benefited considerably from artificially low
electric rates, since BPA has not included fish and wildlife losses among the costs
that it must recover through rates. Northwest Power Act § 4(h)(8)(B), 16 U.S.C. §
839b(h)(8)(B), attempts to remedy this situation, stating "consumers of electric
power shall bear the cost of measures designed to deal with adverse impacts
caused by the development and operation of electric power facilities and
programs."
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also favor repayment, since it does not replace the congressional
appropriations process. Repayment leaves them with substantial
influence over the type, timing, and design of restoration projects.
Unfortunately, this kind of discretion has not produced sufficient
fish and wildlife measures in the past 1 9S-a reality that Congress
recognized in passing the Northwest Power Act.
In fact, ratepayer financing is one of the major innovations of
the Act, one occasioned by the unsatisfactory results of past reliance on the congressional appropriations process. Ratepayer
financing has at least three major ,advantages over congressional
appropriations (taxpayer financing). First, it is usually a more expeditious funding process, and the Northwest Power Act is clearly
aimed at inducing timely action. 99 Second, it is more equitable
for the region's ratepayers to pay the costs of remedial fish and
wildlife measures, since they have reaped most of the electric
power benefits of the dams.300 Third, the ratemaking process is
one that is more accessible to public participation than the appropriations process, where funding levels are determined in low visibility negotiations in Washington, D.C. Most of the Pacific
Northwest public has little or no opportunity to influence budget
decisions of the federal water management agencies, the federal
Office of Management and Budget, or the congressional appropriations committees. While it is true that BPA rate proceedings are
complex, technical, and suffer from some of the same deficiencies
as the appropriations process, at least they are conducted within
298. See generally Hydropower vs. Salmon, supra note 57 (describing the
state of affairs in the pre-Northwest Power Act era).
299. See supra notes 258 and 290. Where appropriations are assured, of
course, ratepayer funding is unnecessary. The Council's Program anticipates that
in some cases nonratepayer funding may be appropriate, but its overriding concern is with the "most expeditious means of funding each measure." FISH AND
WILDLIFE PROGRAM, supra -note 3, § 1304(e)(2). For example, it appears that
taxpayer financing is "the most expeditious means of funding" a bypass system at
John Day Dam and a vertical slot counter at The Dalles Dam. See 1983 BPA
RATE CASE DECISION, supra note 192, at 394. Cf. 126 CONG. REC. H9648 (1980)
(remarks of Cong. Lujan) ("the program will not call for duplication of measures
already being implemented to protect, mitigate, or enhance fish and wildlife")
(emphasis added).
300. See supra note 206; infra note 310. Cf. 126 CONG. REc. H9853 (1980)
(remarks of Cong. Dicks) ("All costs under the bill will be borne entirely by the
Bonneville Power Administration's customers."); 126 CONG. REC. H9862 (1980)
(remarks of Cong. Duncan) ("the bill requires no federal subsidies or funding of
any kind").
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the region as part of a publicly accessible administrative process,
and the participants increasingly include fish and wildlife and
other nonutility interests.3 01 The Northwest Power Act requires
BPA ratemaking to be consistent with the Fish and Wildlife Program, which itself was the product of unprecedented public involvement."0 2 Consequently, the region retains much more control
over BPA rates than appropriations available to federal project
operators. Where federal appropriations do not assure expeditious
implementation of program measures, funding should come from
BPA rates.803 BPA has sufficient authority to include funding for
such measures in its rate base,30' and it also appears to have 301. For example, the 1983 BPA Rate Case included as "parties" the Columbia River Inter-Tribal Fish Commission, the National Marine Fisheries Service,
and the Northwest Environmental Defense Center. The Northwest Power Planning Council, while not a "party" to the proceeding, was a "participant." The
Council chose not to participate as a party because it does not believe that its Fish
and Wildlife Program and its Regional Plan, "developed through a region-wide
two-year public process, needs to be argued before the [BPA] Administrator in the
Bonneville rate case." Northwest Power Planning Council, Answers to Questions
by the [House] Subcomm. on Energy, Conservation, and Power, Comm. on Energy
and Commerce 10 (undated) [hereinafter cited as Council Answers to Subcommittee Questions]. See also Northwest Power Planning Council, Statement Before the
House Subcomm. on Energy, Conservation, and Power, Comm. on Energy and
Commerce 3 (June 13-14, 1983) ("The Council does not view this process [the
BPA rate case] as a means for determining whether specific program measures
merit funding").
302. See supra notes 25-26 and accompanying text.
303. While the Act requires BPA expenditures to be "in addition to, not in
lieu of" fish and wildlife expenditures "authorized or required" by provisions of
other laws, see supra note 61 and accompanying text, this directive was intended
to preserve other programs such as the Mitchell Act's funding of Columbia River
hatcheries, see supra note 170. It was not intended to result in the delay of program measures, a fact the Council recognized in § 1304(e)(2) of its Program (requiring federal water managers to determine the "most expeditious means" of
funding fish and wildlife measures). See supra text accompanying note 256. Thus,
"expenditures authorized or required" should be interpreted to mean "funds appropriated," not "funds authorized to be appropriated," or "which might be required." Cf. note 299.
304. As BPA stated: "Rate setting necessitates reasonable assumptions." 1983
BPA RATE CASE DECISION, supra note 192, at 90. Using this standard, BPA included revenue to provide full compensation for power losses at Idaho Power
Company's Brownlee Dam due to implementation of the Water Budget, but included no compensation for losses incurred by the mid-Columbia public utility
district dams, despite having made no formal determination of nonfederal losses
under § 4(h)(11)(A)(ii) of the Act, 16 U.S.C. § 839b(h)(11)(A)(ii) (directing BPA
to bear the costs of nonfederal power losses that are not attributable to the devel-
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icient authority to credit the region's ratepayers for any
overcharges.308
Funding problems are likely to continue to plague program
implementation until there is a clearer delineation of ratepayer
versus taxpayer obligations. Some light will be provided by the
Council's determination of losses attributable to the development

and operation of the hydroelectric system.806 Realistically, however, until Congress narrows the exercise of BPA's purported discretion in funding program measures, implementation obstacles
probably will persist.307 To reduce these obstacles, Congress

should (1) clarify that BPA's rates must be consistent with both

the cost of Fish and Wildlife Program measures and the timing
called for by the Program; 8 ' (2) afford the Council and the public
an adequate opportunity to review and comment on BPA's proposed budgets; 0' and (3) supply a similar opportunity to review
opment and operation of nonfederal projects). See also supra note 255. Similarly,
BPA sets its firm power rates on the assumption that average (not critical) water
year conditions will ensue. See Redman, supra note 77, at 283 n.16. It therefore
seems no less reasonable to assume that until other sources of funding are secured,
BPA rates will fund those program measures for which the Council has designated
BPA as a funding source, particularly in light of the Act's consistency language,
see supra note 201, and its remedial nature, see Fulfilling Parity,supra note 2, at
109.
305. For example, if congressional authorizations produced duplicative funding, ratepayers could be provided a "retroactive rate adjustment," similar to
BPA's industrial customers. See Redman, supra note 77, at 302-03. Or such funds
might be earmarked to reduce BPA's repayment obligation, supra note 196; see
also supra note 259.
306. See supra notes 61-63 and accompanying text.
307. Compare, for example, the relatively small difficulty that BPA had in
uncovering sufficient legal authority to fund out of ratepayer revenues the cost of
completing Washington Public Power Supply System (WPPSS) Nuclear Plant
No. 2, with the difficulties BPA discovered in funding the Yakima Basin measures.
See 1983 BPA RATE CASE DECISION, supra note 192, at 77-79 (citing opinion letter
No. B210999 of the Comptroller General of the U.S. to Sen. James McClure (Aug.
2, 1983) (agreeing with BPA's arguments that it possessed sufficient authority to
fund the WPPSS plant out of rates)).
308. Cf. 1983 BPA RATE CASE DECISION, supra note 192, at 85-86 (BPA "adjusted" timing of implementation).
309. At present, the Council's official access to BPA's budget process is the
same as that of the general public, which the Council has determined to be inadequate. Council Answers to Subcommittee Questions, supra note 301, at 12-13.
BPA began developing its fiscal year 1984 budget in June and July of 1982, and
submitted its proposed budget to the Department of Energy in September. Review of the Department's budget by the Office of Management and Budget fol-
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the proposed budgets of the Corps of Engineers and the Bureau
of Reclamation, to the extent that the Program is dependent on
congressional appropriations for these agencies."' 0
V.

CONCLUSION

The length of this analysis reflects the complex task that
Congress assigned to the Northwest Power Planning Council in
the Northwest Power Act. The Act's precedent-setting direc-

tives-such as full compensation for fish and wildlife losses, offsite enhancement, ratepayer financing, and changed burdens of
proof 3 -envisioned a new era for the fish and wildlife resources
of the Pacific Northwest. But statutory directives without admin-

istrative implementation would have produced a Pyrrhic victory;
the region's federal water managers had demonstrated a consistent facility for discovering obstacles that prevented significant
lowed. The first opportunity that the Council and the public had to officially review the budget did not occur until January 1983, when the President submitted
his proposed budget to Congress. Although congressional hearings were conducted
in March, they were held in Washington, D.C. And while BPA attempted to increase Council access to its budget process through informal consultation, the
Council claimed this opportunity was insufficient to investigate decisions underlying the budget. Consequently, it recommended to Congress that BPA be required
to allow both the Council and the public to review and comment on the budget in
draft form. Id. at 13-14.
310. Congress might also want to reconsider BPA's allocation of all Fish and
Wildlife Program costs to its preference customers. This reflects a shift from
BPA's 1981 decision when fish and wildlife costs were allocated to all power users.
BPA explained that this was a reasonable allocation because only its preference
customers were the "assured beneficiaries" of low cost hydropower, and Fish and
Wildlife Program measures were directly related to hydroelectric facilities. 1983
BPA RATE CASE DECISION, supra note 192, at 164. But certainly BPA's industrial
customers benefit from hydroelectric system operations, particularly with respect
to provisional energy drafts which produce reservoir drawdowns in the late summer and fall. See Redman, supra note 77, at 306-07. Saving water for such fall
drawdowns was 'a major reason why federal water managers resisted spring fish
flows in the past. Although BPA claims its decision to shift costs exclusively to its
preference customers was due to its ability to identify the specific nature of fish
and wildlife measures, 1983 BPA RATE CASE DECISION, supra note 192, at 164,
another (perhaps more likely) explanation is BPA's dissatisfaction with its preference customers' position in Central Lincoln Peoples' Util. Dist. v. Johnson, 673
F.2d 1076 (9th Cir. 1983), cert. granted sub nom. Aluminum Co. of Am. v. Central
Lincoln Peoples' Util. Dist., 51 U.S.L.W. 3703 (U.S. Mar. 28, 1983) (No. 82-1071).
311. See supra notes 14-15 (full compensation), 18-20, 21-22, 29-33, 117
(changed burdens of proof), 146, 186-87 (off-site enhancement), 299-305
(ratepayer financing) and accompanying text.

Electronic
copy available
https://ssrn.com/abstract=2977038
Electronic
copy available
at:at:https://ssrn.com/abstract=2977038

ENVIRONMENTAL LAW

[Vol. 14:277

fish and wildlife remedial efforts."' 2 To avoid a recurrence of
these obstacles, Congress restructured institutional responsibilities for designing and carrying out fish and wildlife measures.
The Act's most notable institutional innovation was, of
course, the Council itself. Neither a federal nor a state entity,"'3
neither a "power agency" nor a fish and wildlife agency, the
Council employed its unique status to considerable advantage,
maximizing the benefits of its nonpartisan character and its systemwide focus. The Council also took seriously the Act's directives of public participation and pluralistic review, ushering in an
unprecedented era of public and interagency involvement in hydroelectric planning and fish and wildlife restoration. Widespread
interest and participation in this "open processes"13 1 ' approach to

problem-solving contributed significantly to the political legiti312. For example, before the passage of the Northwest Power Act, federal
water managers asserted that they either lacked legislative authority to alter project operations for the benefit of migratory fish, Hydropower vs. Salmon, supra
note 57, at 221-22 n.43, or that they could not make such changes until fish and
wildlife agencies could "prove" the extent to which power operations were damaging fish and wildlife resources, id. at 256-57, 298; Fulfilling Parity, supra note 2,
at 122 n.80. During congressional consideration of the Act, although power interests asserted that they were "anxious to accommodate fish and wildlife needs," id.
at 122, there is little doubt that they helped to construct an eleventh-hour colloquy on the floor of the Senate designed to emasculate the Act's fish and wildlife
provisions. See Promising Parity, supra note 2, at 537-39. Throughout the Fish
and Wildlife Program's approval process, water managers advanced questionable
interpretations of the Act's assignment of the burden of proof that program measures had to meet (arguing for reliance on truck and barge programs, not streamflows, to transport juvenile salmonids downstream). Fulfilling Parity, supra note
2, at 132 n.124. They also advocated use of a cost-benefit test to judge the merits
of program measures, id. at 147 n.195, and largely ignored the Act's fish and wildlife directives that exist independent of the Program, id. at 154-55. The latest
assertions of a lack of authority to implement expeditiously certain program measures, supra notes 101, 192-211, 292-98 and accompanying text, should be evaluated in light of this record of recalcitrance.
313. Northwest Power Act § 4(a)(2)(A), 16 U.S.C. § 839b(2)(A). See Promising Parity,supra note 2, at 508-12. Nor was it entirely clear whether the Council
considered the task of developing its Fish and Wildlife Program a rulemaking, an
adjudication, or a quasi-legislative function. The latter role no doubt contributed
to the Council's apparent assumption that it did not have to justify its program
measures in terms of the statutory standards, supra note 41 and accompanying
text.
314. See Risk Management Lessons, supra note 22, at 758; see also BALANCING FISH AND POWER, supra note 67, at 54-58 (describing the public nature of program formulation).
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macy of the Council's initiatives. The Council's understanding of
its accountability to the general public stands in stark contrast to
BPA's pre-Act programs.815
But the procedural changes envisioned by the Act and implemented by the Council were only a means to achieve the fundamental congressional goal-substantive changes in power system
decisionmaking to elevate fish and wildlife considerations to a
"coequal" status with power production. 16 The program approved by the Council promises significant steps toward achieving
this objective. Its Water Budget concept, its bypass provisions for
the mid-Columbia, its emphasis on propagation of wild stocks
and off-site enhancement measures, its provisions establishing the
Council's role as overseer of research initiatives and management
operations, and its promise of protective measures to ensure the
compatibility of future hydroelectric developments with fish and
wildlife protection make the Columbia Basin Fish and Wildlife
Program the most ambitious and innovative regionwide
effort to
17
restore fish and wildlife resources ever undertaken.
Among the most far-reaching concepts instituted by the Program is the establishment of a new entity responsible for interjecting fishery concerns into system operations-the Water
Budget Center. The Center not only successfully managed the
Water Budget during a year in which the project operators did
not consider themselves legally bound to it,'8 s but also began to
systematically collect data on flow levels, travel time, and survival
315. See Risk Management Lessons, supra note 22, at 755-56 (describing the
lack of political legitimacy of BPA's Hydro-Thermal Power Programs).
316. See Fulfilling Parity,supra note 2, at 137, 155.
317. See supra notes 67-86 (Water Budget), 102-03, 112-14 (bypass), 148-53,
179-85 (propagation and off-site enhancement), 239-59 (Council oversight), 261-64
(conditions for new projects) and accompanying text.

318. There remains a dispute between the Water Budget managers and the
Corps of Engineers as to how to account for Water Budget usage. See supra note
86 and accompanying text. In addition to managing the Budget, the Water Budget
Center concentrated on managing uncontrolled spill that, because 1983 was a high
water year, threatened to increase dissolved gases below the dams, causing "gas
bubble" disease in both juvenile and adult fish. Excessive spills were successfully
reduced by transferring spill from mainstem to tributary projects, helping to contribute to the highest juvenile survival on the Snake River since completion of the
Corps of Engineers' dams a decade ago. Unfortunately, most adult chinook and

coho returns continued to decline, although both the sockeye and steelhead runs
were strong. See 1983 WATER BUDGET REPORT, supra note 84, at 17, 28-32, 34.
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rates and to develop a detailed fishery operating plan."' Thus, for
the first time, an entity independent of the federal operating
agencies has some responsibility for system operations and, just
as important, data collection and analysis. There is little doubt
that the system will operate more efficiently and discover previously undisclosed flexibility as a result of this new institutional
arrangement. Given the success of the Water Budget Center, the
Council should approve amendments aimed at establishing another independent entity to collect and evaluate data and oversee implementation of the Program's downstream passage
320
measures.
Other amendments could cure shortcomings in the existing
Program. For example, the Council should reevaluate the amount
of water in the Snake River Water Budget, the short haul transportation study at Priest Rapids Dam on the mid-Columbia, and
the lack of firm spill provisions at Corps of Engineers' dams.321 A
good deal of the amendment process will focus on measures based
on the results of the numerous studies the Council has commissioned. Particularly important are the fishery goals study; the fish
flows improvement study; the hatchery reprogramming study; and
the studies of critical habitat, cumulative impacts, and site-ranking.822 The number and complexity of these studies calls into
question the adequacy of the Council's staffing for fish and wildlife activities, which remains only a fraction of its staffing for conservation and power activities.
The Council and its Water Budget Center were not the only
319. Id. at 7 (including operating criteria to govern flow, spill, and smolt
transportation).
320. Cf. Columbia Basin Fish and Wildlife Council, Proposed Amendment to
section 404 of the Columbia Basin Fish and Wildlife Program (Nov. 10, 1983)

(suggesting an annual report on progress and problems concerning the Program's
downstream passage measures).
321. See supra notes 90-100 (Snake Water Budget), 115-24 (short haul trans-

portation), 132-35 (lack of spill provisions) and accompanying text. Congress could
require the Council to supply such explanations in its annual report to Congress,
Northwest Power Act § 4(h)(12)(A), 16 U.S.C. § 839b(h)(12)(A). See supra note 34
(Council's third annual report). Better explanations of the basis of the program
measures would facilitate implementation, particularly those measures that must
be implemented by FERC. See supra notes 130-31, 256-66.
322. See supra notes 58-59 (fishery goals), 164 (fish flows), 170 (reprogramming), 267-70 (critical habitat), 271-72 (cumulative impacts), 273 (site-ranking)
and accompanying text.
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institutional innovations effectuated by the Act. The Act unmistakably elevated the role of the region's fish and wildlife agencies
and Indian tribes in hydroelectric system decisionmaking. The
agencies and tribes proved equal to this expanded role, particularly in forming the coalition that developed the detailed recommendations upon which most of the Program is based. 2 3 Clearly,
a considerable measure of the Program's new and comprehensive
approach is due to the fact that the agencies and tribes possessed
the expertise and information to formulate a well-founded, pragmatic set of recommendations that power interests had difficulty
in refuting. Regrettably, this coalition seems to have been a shortlived one, as some of the state agencies have been unable to overcome their historic animosity towards the tribes' assertion of separate governmental status-a status implicitly recognized in the
Act.32 4 There is little question that the region's fish and wildlife
resources and those who depend upon them would be better
served if the state agencies could maintain a spirit of cooperation
with the tribes.
Ironically, as cooperation between some agencies and tribes
has declined, the Council appears to be meeting with a degree of
success in its efforts to develop a cooperative spirit among at least
some of the federal water managers in carrying out some program
measures,325 particularly the Water Budget. 26 The key to this de323. See supra notes 35-37 and accompanying text.
324. See supra notes 27-28 and accompanying text.
325. The North Pacific Division Engineer of the Corps, General van Loben
Sels, expressed his commitment to implementing the Fish and Wildlife Program
in general, and the Water Budget in particular, at the Council's Fish and Wildlife
Committee meeting on June 15, 1983. And while BPA and the Council have
clashed over funding of enhancement measures, see supra notes 192-98, they did

manage to resolve most of their disagreements over the funding of research measures, see supra note 244. The Council has achieved less success in developing a
cooperative spirit from FERC, see supra notes 130, 266, and from the legal staffs
at BPA and the Corps of Engineers, see supra notes 201, 206. Moreover, it is clear
from General van Loben Sels's statements and from the Corps of Engineers' summary of its implementation efforts, supra note 82, that the Corps of Engineers

believes it may evaluate the propriety of program measures in terms of its own
view of the public interest. While no one doubts the General's personal commitment to the Program, it is not entirely clear that all members of his staff share his
commitment. Since the latter are likely to have implementation responsibilities
long after the General's tour in the North Pacific Division is over, it is particularly
important for members of the Corps of Engineers' staff to understand their implementation responsibilities.
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velopment may be the Council's Fish and Wildlife Committee, 27
which has provided a public forum for discussion by the water
managers and the agencies and tribes of the challenges and
problems encountered in implementing the Program.
Despite these encouraging signs, numerous implementation
questions remain. A good deal of the uncertainty that persists can
be attributed to the fact that Congress failed to formulate clear
directives to federal agencies concerning their implementation responsibilities.32 8 The result has been unnecessary questions by the
agencies about their authority to implement some measures. 29 At
the same time, the agencies seem to assert the authority to second-guess other measures.3 0 Particularly discouraging has been
the facility of some federal agencies to discover legal obstacles inhibiting their implementation of certain program measures. These
impediments indicate that agencies like BPA have been unable to
overcome their longstanding opposition to fish and wildlife mea326. The Water Budget Center characterizes the implementation of the first
Budget year as involving a "generally good spirit of cooperation and coordination," particularly among the Center, BPA, and the Corps of Engineers. 1983
WATER BUDGET REPORT, supra note 84, at 33. The contrast between this level of
technical cooperation and the legal impediments that the same agencies discovered to prevent expeditious implementation of certain program measures like
those in the Yakima Basin, supra notes 192-211 and accompanying text, is striking. This dichotomy between technical issues (which appear capable of amicable
resolution and expeditious implemention) and legal issues (which cannot be resolved quickly and usually require intervention of a third party) seems to characterize efforts to restore the region's fish and wildlife. See, e.g., NATURAL RESOURcES LAW INST., 13 ANADROMOUS FiSH LAW MEMO 7 (May 1981) (discussing
implementation of the mid-Columbia settlement agreement). It is an unfortunate
reflection on the Northwest Energy Bar that, where lawyers become involved in
fish and wildlife issues, the usual result is delay, claims of lack of authority, and
requests for congressional clarification. However, these legal arguments are actually a continuation of past policies disenfranchising fish and wildlife interests, see
supra note 312, a fact that should be clear by comparing them to the facility with
which BPA uncovered legal authority enabling it to fund Washington Public
Power Supply System (WPPSS) Plant No. 2 out of its rates, see supra note 307.
327. See supra note 242 and accompanying text.
328. See, e.g., supra notes 80, 82, 126, 201 and acompanying text.
329. See, e.g., supra notes 195-209 (Yakima Basin measures), 232 (Kootenai
River tributary deltas), 293 (temperature controls on Willamette Basin dams) and
accompanying text.
330. See, e.g., supra notes 58, 82, 130 (FERC implementation), 201, 229, 289,
308 (BPA funding), 325 (Corps of Engineers implementation) and accompanying
text.
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sures that threaten power losses or increased electric rates."' Because they continue to reject leadership roles, Congress should
cabin their purported discretion. First, Congress should speed implementation of the Program by directing BPA, FERC, the Corps
of Engineers, and the Bureau of Reclamation to implement all
measures that do not specifically conflict with other express statutory directives.88 2 Second, Congress should reject BPA's attempt
to condition funding on its notion of "cost-effectiveness" or
"sound business practices." 8s 8 Third, Congress should provide an
331. BPA estimates its share of Fish and Wildlife Program implementation
costs during fiscal years 1984 and 1985 to be $47.2 million. 1983 BPA RATE CASE
DECISION, supra note 192, at 394. These costs amount to less than three percent of

BPA's WPPSS-related costs over the same period. See BPA Rate Case, Exhibit
BPA-21S (supplemental testimony of Sally J. Kallio), at 2 (estimating BPA's
1984-85 WPPSS costs at $1.619 billion).
332. See supra note 80.
333. See supra notes 265-66, 308 and accompanying text. BPA claims that if
Congress directed it to fund implementation of the Council's Program, as it apparently did in § 4(h)(10)(A) of the Act, 16 U.S.C. § 839b(h)(10)(A), see supra
note 201, such a directive would "not meet the constitutional requirement of art.
II, section 2, clause 2, the appointments clause." BPA COMMENTS, supra note 48,
at app. I-A. BPA's grasp of the appointments clause is a tenuous one. The appointments clause states in relevant part: "[The President] shall nominate, and by
and with the Advice and Consent of the Senate, shall appoint ... all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law." U.S. CONST. art. II, § 2, cl. 2
(emphasis added). Unfortunately for BPA, the Council is neither composed of
"Officers of the United States," nor were the appointments of the Council members "established by Law." Section 4(a)(2)(A) of the Northwest Power Act, 16
U.S.C. § 839b(a)(2)(A), declares that the Council is not a federal agency, and
§ 4(a)(2)(B), 16 U.S.C. § 839b(a)(2)(B), makes appointments to the Council a
matter of state law. The existing Council was not "established" until three of the
four Northwest states made appointments to the Council, as made clear by
§ 4(a)(2)(C), 16 U.S.C. § 839b(a)(2)(C). Each of the four states passed statutes
governing such appointments. See Hemmingway, supra note 6, at 688 (citing statutes). Therefore, the Council was not "established by Law" (i.e., act of Congress).
See L. TRIBE, AMERICAN CONSTITUTIONAL LAW § 4-8 (1978). Consequently, it is not
subject to the restrictions imposed by the appointments clause. Moreover, subjecting the Council to appointments clause restrictions would not serve the purpose of
the appointments clause, which is to prevent congressional arrogation of federal
power at the expense of the executive, not to inhibit congressional discretion in
structuring federal/state relations. See Buckley v. Valleo, 424 U.S. 1, 120-25, 13032 (1976) (discussing constitutional history).
BPA relies on the Buckley case to raise constitutional questions regarding the
authority of the Council. See BONNEVILLE POWER ADMIN., U.S. DEP'T OF ENERGY,
COMMENTS ON THE DRAFT COLUMBIA BASIN FISH AND WILDLIFE PROGRAM app. I
(1982). In Buckley, the Supreme Court ruled that the Federal Election Campaign
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opportunity for Council and public review of all federal
agency
3 4
budgets on which program implementation depends.
The Columbia Basin Fish and Wildlife Program represents
an ambitious, new attempt to repay a power debt accumulated
over a half-century. It may take some years before the Basin's
fish and wildlife populations reflect the results of the 1982 initiatives. But if the fruits of the Council's Program are as bountiful
as its promise, it will produce meaningful restoration of the
Northwest's most unique natural resource. In addition, the Columbia Basin Program may offer useful precedents both for other
river basins in the region and for other regions of the country.

Act's provisions providing for congressional appointment of some members of the
Federal Election Commission violated the Appointments Clause because the appointees would exercise "significant authority under federal law." 424 U.S. at 126.
Unlike the Council, however, the Federal Election Commission was unmistakably
a federal agency. Thus, whether or not the Council exercises "significant authority
under federal law" should be immaterial.
With no express constitutional provision to the contrary, Congress was free in
the Northwest Power Act to devise a system of federal/state relations of its own
choosing, just as it may ratify what would otherwise be unconstitutional state burdens on interstate commerce. Prudential Ins. Co. v. Benjamin, 328 U.S. 408
(1946). See L. TRIBE, supra, § 6-31; Cohen, Congressional Power to Validate UnconstitutionalState Laws: A Forgotten Solution to an Old Enigma, 35 STAN. L.
REV. 387 (1983) (arguing for congressional power to approve unconstitutional state
policy choices where Congress is not constitutionally prohibited from directly
adopting the same policy itself).
The pertinent question, therefore, is not whether Congress can direct BPA to
fund the measures in the Council's Program, but whether it has in fact done so.
BPA claims there is no "clear and convincing" waiver of authority in the Northwest Power Act. BPA COMMENTs, supra note 48, at app. 1-4. Others disagree. See
Hemmingway, supra note 6, at 683 (characterizing the Council as an interstate
compact); Risk Management Lessons, supra note 22, at 766 n.116 (questioning
BPA's reliance on EPA v. California ex rel. State Water Resources Control Bd.,
426 U.S. 200 (1976)).
Since the inaction of BPA and other federal water management agencies
seems to have made further congressional or judicial clarification a necessity, Congress should avoid protracted judicial and administrative proceedings by clearly
defining federal agency obligations, as provided in the accompanying text.
334. See supra notes 309-10 and accompanying text.
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